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PREFACE. 



This Text-Book of Constitutional Law is offered to those 
high schools and colleges whose airii is to give their students, 
first, a thorough knowledge of what the Constitution is, how it 
originated, and the subjects with which it deals; second, a suf- 
ficient, practical knowledge of the questions that have arisen 
under it, how they have been decided, and the general prin- 
ciples of constitutional law. Experience as an instructor has 
led the writer to the conclusion that the method of presentation 
here adopted is the best possible to secure these results. Written 
in such simple and readable language as to be easily understood, 
it is believed that this book will meet the wants of all institutions 
except those whose course is so extended as to require a treatise, 
and that it will be found useful to those members of the bar who 
desire a work whose simplicity of arrangement and reference 
will enable them to refer at once to the leading cases that have 
arisen under the Constitution and laws of the United States. 

Attention is invited to the treatment of the following sub- 
jects: the taxing power, the power to regulate commerce, the 
money and war powers of Congress, laws impairing the obliga- 
tion of contracts, the Federal judicial system, the status of the 
Territories belonging to the United States, and the proper re- 
lation of the State and Federal Governments — subjects which 
the student seldom understands, owing to the brief and imperfect 
consideration given them in what are usually called manuals 
of the Constitution. 

The list of questions given in an Appendix will serve to test 
the students' knowledge of the subject. They are intended to 
be used by him for purposes of review and self-examination. 
This feature will make the work of special value to those who 
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are studying constitutional law without the assistance of an 

instructor, or who are preparing foj; an examination. 

The total lack of a suitable text-book for such a course as 

the author aims to afford has led to the preparation of this 

volume. 

Edwin G. Davis, 

Instructor in Law, 

United States Military Academy. 

West Point, N. Y., May, 1905. 
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CONSTITUTION OF THE UNITED STATES OF 
AMERICA. 



We, the people of the United States, in order to form a more 
perfect Union, establish justice, insure domestic tranquillity, pro- 
vide for the common defense, promote the general welfare, and 
secure the blessings of liberty to ourselves and our posterity, do 
ordain and establish this Constitution for the United States of 
America. 

Akticle I. 

Section 1. — 1. AU legislative powers herein granted shall 
be vested in a Congress of the United States, which shall consist 
of a Senate and House of Representatives. 

Section 2. — 1. The House of Representatives shall be com- 
posed of members chosen every second year by the people of the 
several States, and the electors in each State shall have the quali- 
fications requisite for electors of the most numerous branch of 
the State legislature. 

2. No person shall be a representative who shall not have 
attained to the age of twenty-five years, and been seven years a 
citizen of the United States, and who shall not, when elected, be 
an inhabitant of that State in which he shall be chosen. 

3. Representatives and direct taxes shall be apportioned 
among the several States which may be included within this 
Union, according to their respective numbers, which shall be 
determined by aidding to the whole number of free persons, in- 
cluding those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons. The actual 
enumeration shall be made within three years after the first 

9 
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meeting of the Congress of the United States, and within every 
subsequent term of ten years, in such manner as they shall by 
law direct. The number of representatives shall not exceed 
one for every thirty thousand, but each State shall have at least 
one representative; and, until such enumeration shall be made, 
the State of New Hampshire shall be entitled to choose three, 
Massachusetts eight, Rhode Island and Providence Plantations 
one, Connecticut five. New York six. New Jersey four, Penn- 
sylvania eight, Delaware one, Maryland six, Virginia ten, North 
Carolina five. South Carolina five, and Georgia three. 

4. When vacancies happen in the representation from any 
State, the executive authority thereof shall issue writs of election 
to fill such vacancies. 

5. The House of Representatives shall choose their Speaker 
and other officers ; and shall have the sole power of impeachment. 

Section 3. — 1. The Senate of the United States shall be 
composed of two senators from each State, chosen by the leg- 
islature thereof, for six years ; and each senator shall have one 
vote. 

2. Immediately after they shall be assembled in conse- 
quence of the first election, they shall be divided, as equally as 
may be, into three classes. The seats of the senators of the 
first class shall be vacated at the expiration of the second' year ; 
of the second class, at the expiration of the fourth year; and of 
the third class, at the expiration of the sixth year; so that one- 
third may be chosen every second year; and if vacancies happen 
by resignation, or otherwise, during the recess of the legislature 
of any State, the executive thereof may make temporary ap- 
pointments until the next meeting of the legislature, which 
shall then fill such vacancies. 

3. No person shall be a senator who shall not have at- 
tained to the age of thirty years, and been nine years a citizen 
of the United States, and who shall not, when elected, be an 
inhabitant of that State for which he shall be chosen. 
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4. The Vice-President of the United States shall be Presi- 
dent of the Senate, but shall have no vote, unless they be equally 
divided. 

5. The Senate shall choose their other officers, and also a 
President ipro tempore, in the absence of the Vice-President, or 
when he shall exercise the office of President of the United 
States. 

6. The Senate shall have the sole power to try all impeach- 
ments. When sitting for that purpose, they shall be on oath or 
affirmation. When the President of the United States is tried, 
the Chief Justice shall preside ; and no person shall be convicted 
without the concurrence of two-thirds of the members present. 

7. Judgment in cases of impeachment shall not extend 
further than to removal from office, and disqualification. to hold 
and enjoy any office of honor, trust, or profit, under the United 
States; but the party convicted shall, nevertheless, be liable and 
subject to indictment, trial, judgment, and punishment, ac- 
cording to law. 

Section 4. — -1. The times, places, and manner of holding 
elections for senators and representatives shall be prescribed 
in each State by the legislature thereof, but the Congress may at 
any time, by law, make or alter such regulations, except as to the 
places of choosing senators. 

2. The Congress shall assemble at least once in every year, 
and such meeting shall be on the first Monday in December, 
unless they shall by law appoint a different day. 

Section 5. — 1. Each House shall be the judge of the elec- 
tions, returns, and qualifications of its own members, and a ma- 
jority of each shall constitute a quorum to do business; but a 
smaller number may adjourn from day to day, and may be au- 
thorized to compel the attendance of absent members, in such 
manner and under such penalties as each House may provide. 
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2. Each House may determine the rules of its proceedings, 
punish its members for disorderly behavior, and, with the con- 
currence of two-thirds, «xpel a member. 

3. Each House shall keep a journal of its proceedings, and, 
from time to time, publish the same, excepting such parts as may. 
in their judgment, require secrecy; and the yeas and nays of the 
members of either House, on any question, shaU, at the desire 
of one-fifth of those present, be entered on the journal. 

4. Neither House, during the session of Congress, shall, 
without the consent of the other, adjourn for more than three 
days, nor to any other place than that in which the two Houses 
shajl be sitting. 

/j^f.»^SECTiON 6. — 1. The senators and representatives shall 

' receive a compensation for their services, to be ascertained by 

law, and paid out of the Treasury of the United States. They 

shall, in all cases, except treason, felony, and breach of the peace, 

be privileged from arrest during their attendance at the session 

j of their respective Houses, and in going to, and returning from 

' the same; and for any speech or debate in either House, they 

shall not be questioned in any other place. 

2. No senator or representative shall, during the time for 
which he was elected, be appointed to any civil office under the 
authority of the United States, which shall have been created 
or the emoluments whereof shall have been increased during 
such time; and no person, holding any office under the United 
States, shall be a member of either House during his continuance 
in office. 

Section 7. — 1. All bills for raising revenue shall originate 
in the House of Representatives; but the Senate may propose or 
concur with amendments, as on other bills. 

2. Every bill, which shall have passed the House of Repre- 
sentatives and the Senate, shall, before it become a law, be pre- 
sented to the President of the United States ; if he approve, he 
shall sign it, but if not, he shall return it, with his objeptions, to 
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that House in which it shall have originated, who shall enter the 
objections at large on their journal, and proceed to reconsider it. 
If, after such reconsideration, two-thirds of that House shall 
agree to pass the bill, it shall be sent, together with the objections, 
to the other House, by which it shall likewise be reconsid- 
ered, and, if approved by two-thirds of that House, it shall 
become a law. But in all such cases the votes of both Houses 
shall be determined by yeas and nays, and the names of the per- 
sons voting for and against the bill shall be entered on the journal 
of each House respectively. If any bill shall not be returned by 
the President within ten days (Sundays excepted) after it shall 
have been presented to him, the same shall be ar law, in like 
manner as if he had signed it, unless the Congress, by their ad- 
journment, prevent its return, in which case it shall not be a law. 

8. Every order, resolution, or vote, to which the concur- 
rence of the Senate and House of Representatives may be neces- 
sary (except on a question of adjournment), shall be presented 
to the President of the United States ; and before the same shall 
take effect, shall be approved by him, or, being disapproved by 
him, shall be repassed by two-thirds of the Senate and House of 
Representatives, according to the rules and limitations prescribed 
in the case of a bill. 

Section 8. — ^The Congress shall have power 

1. To lay and collect taxes, duties, imposts, and excises, 
to pay the debts and provide for the common defense and gen- 
eral welfare of the United States ; but all duties, imposts, and ex- 
cises shall be uniform throughout the United States : 

2. To borrow money on the credit of the United States: 

3. To regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes: 

4. To establish a uniform rule of naturalization, and uni- 
form laws on the subject of bankruptcies, throughout the United 
States : 
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5. To coin money, regulate the value thereof and of foreign 
coin, and fix the standard of weights and measures : 

6. To provide for the punishment of counterfeiting the 
securities and current coin of the United States : 

7. To establish post-offices and post-roads: 

8. To promote the progress of science and useful arts, by 
securing, for limited times, to authors and inventors, the exclusive 
right to their respective writings and discoveries: 

9. To constitute tribunals inferior to the Supreme Court: 

10. To define and punish piracies and felonies, committed 
on the high seas, and offenses against the law of nations : 

11. To declare war, grant letters of marque and reprisal, 
and make rules concerning captures on land and water : 

12. To raise and support armies; but no appropriation 
of money to that use shall be for a longer term than two years : 

13. To provide and maintain a Navy: 

14. To make rules for the government and regulation of 
the land and naval forces: 

15. To provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections, and repel invasions: 

16. To provide for organizing, arming, and disciplining 
the militia, and for governing such part of them as may be em- 
ployed in the service of the United States, reserving to the States 
respectively the appointment of the officers, and the authority 
of training the militia, according to the discipline prescribed by 
Congress : 

17. To exercise exclusive legislation in all cases whatso- 
ever, over such district (not exceeding ten miles square) as may, 
by cession of particular States, and the acceptance of Congress, 
become the seat of the Government of the United States, and to 
exercise like authority over all places, purchased by the consent 
of the legislature of the State] in which the same shall be, for the 
erection of forts, magazines, arsenals, dock-yards, and other 
needful buildings: And 
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18. To make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all other 
powers vested by this Constitution in the Government of the 
United States, or in any department or officer thereof. 

Section 9. — 1. The migration or importation of such per- 
sons as any of the States, now existing, shall think proper to 
admit shall not be prohibited by the Congress prior to the year 
one thousand eight hundred and eight; but a tax or duty may be 
imposed on such importation, not exceeding ten dollars for each 
person. 

2. The privilege of the writ of habeas corpus shall not be 
suspended, unless when, in cases of rebellion or invasion, the 
public safety may require it. 

3. No biU of attainder, or ex post facto law, shall be passed. 

4. No capitation, or other direct tax, shall be laid, unless 
in proportion to the census or enumeration hereinbefore directed 
to be taken. 

5. No tax or duty shall be laid on articles exported from 
any State. No preference shall be given by any regulation of 
commerce or revenue to the ports of one State over those 
of another; nor shall vessels bound to, or from, one State be 
obliged to enter, clear, or pay duties, in another. 

6. No money shall be drawn from the Treasury but in 
consequence of appropriations made by, law; and a regular state- 
ment and account of the receipts and expenditures of all public 
money shall be published from time to time. 

7. No title of nobility shall be granted by the United 
States ; and no person holding any office of profit or trust under 
them shall, without the consent of the Congress, accept of any 
present, emolument, office, or title, of any kind whatever, from 
any king, prince, or foreign State. 

Section 10. — 1. No State shall enter into any treaty, al- 
liance, or confederation; grant letters of marque and reprisal; 
coin money; emit bills of credit; make anything but gold 9,nd 
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silver coin a tender in payment of debts; pass any bill of at- 
tainder, ex post facto law, or law impairing the obligation of 
contracts, or grant any title of nobility. 

2. No State shall, without the consent of the Congress, lay 
any imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws ; and the net 
produce of all duties and imposts, laid by any State on imports 
or exports, shall be for the use of the Treasury of the United 
States; and all such laws shall be subject to the revision and 
control of the Congress. No State shall, without the consent of 
Congress, lay any duty of tonnage, keep troops or ships of war 
in time of peace, enter into any agreement or compact with 
another State or with a foreign power, or engage in war, unless 
actually invaded or in such imminent danger as will not admit 
of delay. 

Article II. 

Section 1. — 1. The executive power shall be vested in a 
President of the United States of America. He shall hold his 
office during the term of four years, and together with the Vice- 
President, chosen for the same term, be elected as follows: 

2. Each State shall appoint, in such manner as the Legis- 
lature thereof may direct, a number of electors, equal to the 
whole number of senators and representatives to which the 
State may be entitled in the Congress ; but no senator or repre- 
sentative, or person holding an office of trust or profit under the 
United States, shall be appointed an elector. 

3. The electors shall meet in their respective States, and 
vote by ballot for two persons, of whom one, at least, shall not 
be an inhabitant of the same State with themselves. And they 
shall make a list of all the persons voted for, and of the number 
of votes for each ; which list they shall, sign and certify, and 
transmit, sealed, to the seat of the Government of jthe United 
States, directed to the President of the Senate. The President 
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of the Senate shall, in the presence of the Senate and House of 
Representatives, open all the certificates, and the votes shall 
then be counted. The person having the greatest number of 
votes shall be the President, if such number be a majority of the 
whole number of electors appointed ; and if there be more than 
one who have such majority, and have an equal number of votes, 
then the House of Representatives shall immediately choose, 
by ballot, one of them for President ; and if no person have a ma- 
jority, then, from the five highest on the list, the said House 
shall in like manner choose the President. But in choosinir the 
President, the votes shaU be taken by States, the representation 
from each State having one vote; a quorum for this purpose shall 
consist of a member or members from two-thirds of the States, 
and a majority of all the States shall be necessary to a choice. 
In every case, after the choice of the President, the person having 
the greatest number of votes of the electors shall be the Vice- 
President. But if there should remain two or more who have 
equal votes, the Senate shall choose from them, by ballot, the 
Vice-President. 

4. The Congress may determine the time of choosing the 
electors, and the day on which they shall give their votes ; which 
day shall be the same throughout the United States. 

5. No person, except a natural-bom citizen, or a citizen 
of the United States at the time of the adoption of this Constitu- 
tion, shall be eligible to the office of President ; neither shall any 
person be eligible to that office who shall not have attained to the 
age of thirty-five years, and been fourteen years a resident within 
the United States. 

6. In case of the removal of the President from office, or 
of his death, resignation, or inability to discharge the powers and 
duties of the said office, the same shall devolve on the Vice- 
President, and the Congress may by law provide for the case of 
removal, death, resignation, or inability, both of the President 
and Vice-President, declaring what officer shall then act as Presi- 
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dent, and such officer shall act accordingly, until the disability 
be removed, or a President shall be elected. 

7. The President shall, at stated times, receive for his ser- 
vices a compensation, which shall neither be increased nor dimin- 
ished during the psriod for which he shall have been elected, and 
he shall not receive, within that period, any other emolument 
from the United States, or any of them. 

8. Before he enter on the execution of his office, he shall 
take the following oath or affirmation: 

9. "I do solemnly swear (or affirm) that I will faithfully 
execute the office of President of the United States, and will, to 
the best of my ability, preserve, protect, and defend the Consti- 
tution of the United States." 

Section 2. — 1. The President shall be Commander-in- 
chief of the Army and Navy of the United States, and of the 
militia of the several States, when called into the actual service 
of the United States; he may require the opinion, in writing, of 
the principal officer in each of the executive departments upon 
any subject relating to the duties of their respective offices, and 
he shall have power to grant reprieves and pardons for offenses 
against the United States, except in cases of impeachment. 

2. He shall have power, by and with the advice and con- 
sent of the Senate, to make treaties, provided two-thirds of the sen- 
ators present concur; and he shall nominate, and, by and with 
the advice and consent of the Senate, shall appoint ambassa- 
dors, other public ministers, and consuls, judges of the Supreme 
Court, and all other officers of the United States whose appoint- 
msnts are not herein otherwise provided for, and which shall be 
established by law; but the Congress may by law vest the 
appointment of such inferior officers as they think proper in 
the President alone, in the courts of law, or in the heads of 
departments. 
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3. The President shall have power to fill up all vacancies 
that may happen during the recess of the Senate, by granting 
commissions which shall expire at the end of their next session. 

Section 3. — 1. He shall, from time to time, give to the 
Congress information of the state of the Union, and recommend 
to their consideration such measures as he shall judge necessary 
and expedient; he may, on extraordinary occasions, convene 
both Houses, or either of them, and in case of disagreement be- 
tween them, with respect to the time of adjournment, he may 
adjourn them to such time as he shall think proper; he shall re- 
ceive ambassadors and other public ministers ; he shall take care 
that the laws be faithfully executed, and shall commission all the 
officers of the United States. 

Section 4. — 1. The President, Vice-President, and all 
civil officers of the United States, shall be removed from office 
on impeachment for, and conviction of, treason, bribery, or other 
high crimes and misdemeanors. 

Akticle III. 

Section 1. — 1. The judicial power of the United States 
shall be vested in one Supreme Court, and in such inferior courts 
as the Congress may, from time to time, ordain and establish. 
The judges, both of the Supreme and inferior courts, shall hold 
their offices during good behavior, and shall, at stated times, re- 
ceive for their services a compensation which shaU not be dimin- 
ished during their continuance in office. 

Section 2. — 1. The judicial power shall extend to all cases, 
in law and equity, arising under this Constitution, the laws of 
the United States, and treaties made, or which shall be made, 
under their authority; to all cases affecting ambassadors, other 
public ministers, and consuls ; to all cases of admiralty and mar- 
itime jurisdiction; to controversies to which the United States 
shall be a party; to controversies between two or more States, 
between a State and citizens of another State, between citizens 
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of different States, between citizens of the same State claiming 
lands under grants of different States, and between a State, or 
the citizens thereof, and foreign States, citizens, or subjects. 

2. In all cases affecting ambassadors, other ^public minis- 
ters, and consuls, and those in which a State shaU be a party, the 
Supreme Court shall ha've original jurisdiction. In all the other 
cases before mentioned, the Supreme Coiui; shall have appellate 
jurisdiction, both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make. 

3. The trial of aU crimes, except in cases of impeachment, 
shall be by jury; and such trial shall be held in the State where 
the said crimes shall have been conamitted; but when not com- 
mitted within any State, the trial shall be at such place or places 
as the Congress may by law have directed. 

Section 3. — 1. Treason against the United States shall 
consist only in levying war against them, or in adhering to their 
enemies, giving them aid and comfort. No person shall be con- 
victed of treason unless on the testimony of two witnesses to the 
same overt act, or on confession in open court. 

2. The -Congress shall have power to declare the pimish- 
ment of treason, but no attainder of treason shall work corrup- 
tion of blood or forfeiture, except during the life of the person 
attainted. 

Akticle IV. 

Section 1. — 1. Full faith and credit shall be given in each 
State to the public acts, records, and judicial proceedings of 
every other State. And the Congress may, by general laws, 
prescribe the manner in which such acts, records, and proceed- 
ings shall be proved, and the effect thereof. 

Section 2. — 1. The citizens of each State shall be entitled 
1 1 all privileges and immunities of citizens in the several States. 

2. A person charged in any State with treason, felony, or 
other crime, who shall flee from justice, and be foimd in another 
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State, shallj^on demand of_,the executive authority ^of the State 
from which he fled, be delivered up, to be removed to the State 
having jurisdiction of the crime. 

3. No person held to service or labor in one State, under 
the laws thereof, escaping into another, shall, in consequence of 
any law or regulation therein, be discharged from sQch service 
or labor, but shall be delivered up on claim of the party to whom 
such service or labor may be due. 

Section 3.— 1. New States may be admitted by the Con- 
gress into this Union; but no new State shall be formed or 
erected within the jurisdiction of any other State, nor any State 
be formed Ipy the junction of two or more States, or parts of 
States, without the consent of the Legislatures of the States con- 
cerned as well as of the Congress. 

2. The Congress shall have power to dispose of and make 
all needful rules and regulations respecting the territory or other 
property belonging to the United States; and nothing in this 
Constitution shall be so construed as to prejudice any claims of 
the United States, or of any particular State. 

Section 4. — 1. The United States shall guarantee to every 
State in this Union a republican form of government, and shall 
protect each of them against invasion; and on application of the 
legislature, or of the executive (when the legislature cannot be 
convened), against domestic violence. 

Article V. 

1. The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall piopose amendments to this Constitu- 
tion, or, on the application of the legislatures of two-thirds, of 
the several States, shall call a convention for proposing amend- 
ments, which, in either case, sliall be vaUd, to all intents and 
purposes, as part of this Constiution, when ratified by the leg- 
islatures of three-fourths of the several States, or by conventions 
in three-fourths thereof, as the one or the other mode of ratifica- 
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tion may be proposed by the Congress; provided that no amend- 
ment which may be made prior to the year one thousand eight 
hundred and eight, shall, in any manner, affect the first and 
fourth clauses in the ninth section of the first Article; and that 
no State, without its consent, shall be deprived of its equal 
suffrage in. the Senate. 

Article VI. 

1. All debts contracted and engagements entered into 
before the adoption of this Constitution shall be as valid against 
the United States under this Constitution as imder the Con- 
federation. 

2. This Constitution, and the laws of the United States 
which shall be made in pursuance thereof, and all treaties made 
or which shall be made under the authority of the United States, 
shall be the supreme law of the land; and the judges in every 
State shall be bound thereby, anything in the constitution or 
laws of any State to the contrary notwithstanding. 

3. The senators and representatives before mentioned, 
and the members of the several State legislatures, and all exec- 
utive and jud'cial officers, bqth of the United States and of the 
several States, shall be bound, by oath or affirmation, to support 
this Constitution; but no religious test shall ever be required 
as a qualification to any office or public trust under the United 
States. 

Article VII. 

1. The ratification of the conventions of nine States shall be 
sufficient for the establishment of this Constitution between the 
!<(iii(^s so ratifying the same. 



AMENDMENTS TO THE CONSTITUTION. 



Article I. 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a 
redress of grievances. 

Article II. 

A well-regulated militia being necessary to the security of a 
free State, the right of the people to keep and bear arms shall 
not be infringed. 

Article III. 

No soldier shall, in time of peace, be quartered in any house, 
without the consent of the owner; nor, in time of war, but in a 
manner to be prescribed by law. 

Article IV. 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated; and no warrants shall issue but upon prob- 
able cause, supported by oath or affirmation, and particularly 
describing the place to be searched and the persons or things to 
be seized. 

Article V. 

No person shaU be held to answer for a capital, or otherwise 
infamous, crime, unless on a presentment or indictment of a 
grand jury, except in cases arising in the land or naval forces, oi 
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in the militia, when in actual service, in time of war or public 
danger; nor shall any person be subject, for the same offense, to 
be twice put in jeopardy of life or limb ; nor shall be compelled, 
in any criminal case, to be a witness against himself, nor be de- 
prived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use, without just 
compensation. 

Article VI. 

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law; 
and to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor; and to have 
the assistance of counsel for his defense. 

Akticle VII. 

In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be 
preserved; and no fact, tried by a jury, shall be otherwise re- 
examined in any court of the United States than according to 
the rules of the common law. 

Article VIII. 

Excessive bail shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishments inflicted. 

Article IX. 

The enumeration in the Constitution of certain rights shall 
not be construed to deny or disparage others retained by the 
people. 
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Akticle X. 

The powers not delegated to the United States by the^Con- 
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people. 

Aeticle XI. 

The judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity, commenced or pros- 
ecuted against one of the United States by citizens of another 
State, or by citizens or subjects of any foreign State. 

Article XII. 

1. The electors shall meet in their respective States, and 
vote by ballot for President and Vice-President, one of whom, 
at least, shall not be an inhabitant of the same State with them- 
selves; they shall name in their ballots the person voted for as 
President, and in distinct ballots the person voted for as Vice- 
President; and they shall make distinct lists of aU persons voted 
for as President, and of all persons voted for as Vice-President, 
and of the number of votes for each, which lists they shall sign, 
and certify, and transmit, sealed, to the seat of the Government 
of the United States, directed to the President of the Senate; 
the President of the Senate shall, in the presence of the Senate 
and House of Representatives, open all the certificates, and the 
votes shall then be counted,; the person having the greatest 
number of votes for President shall be the President, if such 
number be a majority of the whole number of electors appointed; 
and if no person have such a majority, then, from the persons 
having the highest numbers, not exceeding three, on the list of 
those voted for as President, the House of Representatives shall 
choose immediately, by ballot, the President. But in choosing 
the President, the votes shall be taken by States, the representa- 
tion from each State having one vote; a quorum for this purpose 
shall consist of a member or members from two-thirds of the 
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States, and a majority of all the States shall be necessary to a 
choice. And if the House of Representatives shall not choose a 
President whenever the right of choice shall devolve upon them, 
before the fourth day of March next following, then the Vice-Presi- 
dent shall act as President, as in case of the death or other con- 
stitutional disability of the President. 

2. The person having the greatest number of votes as Vice- 
President shall be the Vice-President, if such number be a ma- 
jority of the whole number of electors appointed; and if no 
person have a majority, then, from- the two highest numbers on 
the list, the Senate shall choose the Vice-President; a quorum 
for the purpose shall consist of two-thirds of the whole number 
of Senators; a majority of the whole number shall be necessary 
to a choice. 

3. But no person constitutionally ineligible to the office 
of President shall be eligible to that of Vice-President of the 
United States. 

Article XIII. 

Section 1. — Neither slavery nor involuntary servitude, 
except as a punishment for crime, whereof the pa:ty shall have 
been duly convicted, shaU exist within the United States, or any 
place subject to their jurisdiction. 

Section 2. — Congress shall have . power to enforce this 
article by appropriate legislation. 

Article XIV. 

Section 1. — ^All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without 
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due process of law, nor deny to any person within, its jurisdiction 
the equal protection of the laws. 

Section 2. — Representatives shall be apportioned among 
the several States according to their respective numbers, counting 
the whole number of persons in each State, excluding Indians 
not taxed. But when the right to vote at anj'^ election for the 
clioice of electors for President and Vice-President of the United 
States, representatives in Congress, the executive and judicial 
officers of a State, or the members of the Legislature thereof, is 
denied to any of the male inhabitants of such State, being twenty- 
one years of age, and citizens of the United States, or in any way 
abridged, except for participation in rebellion or other crime, 
the basis of representation therein shall be reduced in the pro- 
portion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such 
State. 

Section 3. — No person shall be a senator or representative 
in Congress, or Elector of President and Vice-President, or hold 
any office, civil or military, under the United States, or under 
any State, who, having previously taken an oath, as a member 
of Congress, or as an officer of the United States, or as a member 
of any State Legislature, or as an executive or judicial officer of 
any State, to support the Constitution of the United States, shall 
have engaged in insurrection or rebellion against the same, or 
s;iven aid or comfort to the enemies thereof. But Congress may, 
by a vote of two-thirds of each House, remove such disability. 

Section 4. — The validity of the public debt of the United 
States, authorized by law, including debts incurred for payment 
of pensions and bounties for services in suppressing insurrection 
or rebellion, shall not be questioned. But neither the United 
States nor any State shall assume or pay any debt or obligation 
incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; 



28 CONSTITOnON OF THE UNITED STATES. 

but all such debts, obligations, and claims shall be held illegal 
and void. 

Section 5. — The Congress shall have power to enforce, by 
appropriate legislation, the pro visions, of this article. 

Article XV. 

Section 1.- — The right of citizens of the United States to 
vote shall not be denied or abridged by the United States or by 
any State on account of race, color, or previous condition of 
servitude. 

Section 2. — The Congress shall have power to enforce tliis 
article by appropriate legislation. 



CHAPTER I. 



The Formation of the American Union. 

The Colonies. — ^The thirteen States which, by their union 
in 1789, formed the Government of the United States were orig- 
inally settled as colonies of Great Britain. These colonies were 
of three kinds — provincial or royal, proprietary, and charter; 
and, at the time of the Revolution, New Hampshire, New York, 
New Jersey, Virginia, North Carolina, South Carolina, and 
Georgia were of the first class; Maryland, Pennsylvania, and 
Delaware of the second; and Massachusetts, Rhode Island, and 
Connecticut of the third. The people exercised a somewhat in- 
definite power to make their own laws, this power being very 
general in the charter Colonies, but much more restricted in .the 
others. 

At first the Colonies had little or nothing in common, but it 
was soon found that at least some sort of union was necessary 
for their own protection. Various attempts to establish closer 
relations were made, and, in 1754, a plan was formulated looking 
to the union of all the Colonies under a general government, the 
chief executive of which, a president-jreneral, to be appointed 
by the Crown. This plan failed, but the Colonies were forced 
by circumstances into more or less united action in the wars and 
Indian troubles that preceded the Revolution. 

These attempts at union had, however, no element of oppo- 
sition to the British Government, and it was not until a "long 
train of abuses and usurpations " had finally aroused the colonists 
to the necessity of resisting the encroachments of Parliament 
upon what they regarded as their rights and liberties that steps 
were taken toward that union which, departing from its avowed 
purpose — ^that of securing the rights of the colonists as Eng- 
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lishmen — declared the independence of the Colonies, and laid 
the basis of their subsequent greatness and prosperity. 

Ideas of Liberty. — ^Believing themselves entitled to all 
the rights and privileges of Englishmen, as set forth in the prin- 
ciples of the common law and in the four great historical docu- 
ments, the Magna Charta, the Petition of Right, the Habeas 
Corpus Act, and the Bill of Rights,^ and seeing in the legislation 
of Parliament for the Colonics a distinct tendency toward oppres- 
sion, they held themselves justified in resisting the enforcement of 
unjust laws and in petitioning the King and Parliament for 
relief. 

The Congress of 1765.— In March, 1765, Parliament 
passed an act, the purpose of which was to der've a revenue from 
the sale of stamped paper in the Colonies. It met with sturdy 
opposition, and, in October of that year, nine of the Colonies 
sent delegates to a congress which assembled in New York to 
make a representation of grievances and to implore relief. This 
was the first general meeting of the Colonies for this purpose; 
and in the declaration of rights which the delegates drew up great 
emphasis was laid on the principle for which they were con- 
tending, "that it is inseparably essential to the freedom of a 
people, and the undoubted right of Englishmen, that no taxes be 
imposed but with their own consent, given personally or by their 
representatives . ' ' 

The resistance of the people having rendered the Stamp Act 
abortive, it was repealed the year after its enactment; Parlia- 
ment, however, taking the occasion to assert its unqualified right 
to legislate for the Colonies on all subjects whatever. This claim 
assumed practical form the following year, when an attempt was 
made to collect a tax on tea imported for consumption in the 
Colonies. This measure was as unpopular as the Stamp Act, and 



1. This embodied in statutory form the principles enumerated in 
the " Declaration of Right," presented by the Parliament to the sovereigns 
called b;y that body to the throne in 1688. 1 Wm. & Marjr, ch. 2 (1689). 
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was as strenuously opposed. Attempts at coercion on the part 
of Parliament led to open resistance by the Colonists and finally 
to war. 

The First Continental Congress. — In September, 1774, 
at the suggestion of Massachusetts, a congress, composed of dele- 
gates from aU the States except Georgia, met at Philadelphia to 
deliberate upon the state of public affairs. In their delibera- 
tions each Colony was to have one vote. This rule of equal suf- 
frage, then established, continued in force until the adoption of 
the Constitution. Clearly defining their rights and the founda- 
tion of them, they set forth several instances of their violation, 
their complaints being directed principally to four points : first, 
taxation without representation ; second, keeping standing armies, 
in time of peace to overawe the people ; third, denying a right to 
trial by a jury of the vicinage; fourth, unreasonable searches 
on general warrants. To secure a redress of their grievances, 
they adopted a non-importation, non- consumption, and non- 
exportation agreement. They prepared an address to the people 
of Great Britain, a memorial to the inhabitants of British 
America, and a petition to the King. In case a redress of griev- 
ances should not be granted, it was recommended that a second 
congress be held in the following May. 

The Second Continental Congress. — The breach be- 
tween Great Britain and the Colonies becoming wider, the sec- 
ond Congress convened at Philadelphia in May, 1775. During 
the summer Georgia joined with the other Colonies and sent 
delegates. War now began, and the Continental Congress be- 
came the governing body, continuing in session imtil 1781. 
The powers that it exercised were wholly revolutionary in char- 
acter, being derived from the acquiescence of the people and the 
States, and consisting of certain undefined powers of general 
concern, such as the power to declare and conduct war, conclude 
peace, form alliances, and contract debt on the credit of the 
Union. , 
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But this merely revolutionary government was soon found 
to be unsatisfactory. The powers it exercised never having been 
formally conferred or agreed upon by the States, it was customary 
to regard Congress as a mere advisory body, and not as a gov- 
ernment. In important matters its recommendations were 
often disregarded, the States showing a selfish tendency to re- 
fuse obedience whenever they believed that the measures pro- 
posed by Congress were not favorable to their own interests. 
There was, of course, no power in Congress to enforce obedience 
to its measures; dissolution and ruin were threatened, and an 
attempt was made to meet and remedy this evil by 

Articles of Confederation and Perpetual Union. — ^The 
Declaration of Independence had been signed on July 4, 1776, 
and a few days later a committee, previously appointed to draft 
Articles of Confederation, submitted to Congress the result of its 
labors. These Articles were amended from time to time, and 
finally agreed to in November, 1777, when they were submitted 
to the States for ratification. All the States except two ratified 
in 1778; Delaware delayed until the next year, and Maryland 
until 1781. The Articles were not to be binding until they had 
been ratified by all the States. As soon, therefore, as this rati- 
fication was secured, the Continental Congress with mere revo- 
lutionary and undefined powers came to an end, and Congress 
under the authority of the Articles of Confederation at once 
convened. 

The Articles declared that "each State retains its sover- 
eignty, freedom, and independence, and every power, jurisdic- 
tion,'.and right which is not by this Confederation expressly dele- 
gated to the United States in Congress assembled." Congress, 
under the Confederation, was composed of a single house. The 
delegates were to be chosen in each State as the legislature 
thereof should direct, and each State was to be represented by 
not less than two nor more than seven. There was no executive 
and no judiciary, but Congress was to settle disputes between 
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the States. Although Congress was given power to declare war 
and conclude peace, to send and receive ambassadors, and to 
exercise many other attributes of sovereignty, it was further 
provided as a limitation that "the United States in Congress as- 
sembled shall never engage in war, nor grant letters of marque 
and reprisal in time of peace, nor enter into any treaties or al- 
liances, nor coin money, nor regulate the value thereof, nor as- 
certain the sums and expenses necessary for the defense and wel- 
fare of the United States, or any of them, nor emit bills, nor 
borrow money on the credit of the United States, nor appro- 
priate money, nor agree upon the number of vessels of war to 
be built or purchased, or the number of land or sea forces to be 
raised, nor appoint a Commander-in-chief of the Army or Navy, 
unless nine States assent to the same." 

Defects in the Articles. — "The defects in the Confedera- 
tion were such as rendered speedy failure inevitable. It accom- 
plished a temporary purpose in a very imperfect manner, but it 
was impossible that it should do more. The Confederation was 
given authority to make laws on some subjects, but it had no 
power to compel obedience; it might enter into treaties and al- 
liances, which the States and the people could disregard with 
impunity; it might apportion pecuniary and military obliga- 
tions among the States in strict accordance with the provisions 
of the Articles, but the recognition of the obligations must de- 
pend upon the voluntary action of thirteen States, all more or 
less jealous of each other, and all likely to recognize the pressure 
of home debts and home burdens sooner than the obligations of 
the broader patriotism involved in fidelity to the Union; it might 
contract debts, but it could not provide the means for satisfying 
them; in short, it had no power to levy taxes or to regulate 
trade and commerce, or to compel uniformity in the regulations 
of the States; the judgments rendered in pursuance of its lim- 
ited judicial authority were not respected by the States ; it had 
no courts to take notice of infractions of its authority, and it 
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had no executive. A further specification of defects is needless, 
for any one of those mentioned would have been fatal. ' Obedi- 
ence is what makes government, and not the names by which it 
is called ' ; and the Confederation had neither obedience at home 
nor credit or respect abroad. The people were one in promising 
and thirteen when performance was due, and it became at last 
difficult to enlist sufficient interest in its proceedings to keep up 
the forms of government through the meetings of Congress and 
of the Executive Committee. "2 

Events Leading to the Convention Which Framed 
the Constitution. — In January, 1786, the Legislature of Vir- 
ginia adopted a resolution and appointed commissioners to meet 
such as might be appointed by the other States, "to take into 
consideration the trade of the United States, to examine the 
relative situation and trade of the said States, and to consider 
how far a uniform system in their commercial relations may be 
necessary to their common interest and their permanent har- 
mony." New York, Pennsylvania, New Jersey, and Delaware 
responded to this call, and their delegates met those appointed 
by Virginia at Annapolis in September, 1786. Finding their 
numbers too small and deeming their powers too limited, they 
did not consider the question that had brought them together, 
but separated after making a report to Congress and to the sev- 
eral States, in which they recommended that the States should 
appoint commissioners "to meet at Philadelphia on the second 
Monday of May next, to take into consideration the situation of 
the United States, to devise such further provisions as shall ap- 
pear to them necessary to render the Constitution of the Fed- 
eral Government adequate to the exigencies of the Union, and 
to report such an act for that purpose to the United States in 
Congress assembled, as when agreed to by them, and afterwards 
confirmed by the legislature of every State, will effectually 
provide for the same." 

2. Cooley, Prin, Const. Law, p. 14. 
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This report was favorably received by Congress, and in 
February, .1787, a resolution was adopted, in which it was rec- 
ommended that "a convention of delegates, who shall have been 
appointed by the several States, to be held at Philadelphia, for 
the sole and express purpose of revising the Articles of Confed- 
eration, and reporting to Congress and the several legislatures 
such alterations and provisions therein as shall, when agreed to 
in Congress and confirmed by the States, render the Federal 
Constitution adequate to the exigencies of the Government and 
the preservation of the Union." 

The Constitutional Convention, — ^The Convention met 
in Philadelphia in May, 1787, all the States being represented by 
delegates except Rhode Island, which refused to participate. 
The delegates were not long in determining that the -defects in 
the Federal Constitution could not be cured by amendment, and 
that an entirely new instrument was necessary. Without other 
authority than to amend the Articles of Confederation, they 
proceeded to construct a new frame of government. Their 
actions were clearly extra-legal or revolutionary, but they did 
not assume that their recommendations were to be binding, or 
that the new Constitution which they proposed had any au- 
thority other than that to be given to it by ratification and 
adoption by the people of the United States. Acting practically 
as so many volunteers, they framed an instrument of govern- 
ment which discarded the theory of biaie suvereignty on which 
the Articles oi Cuixfederation had been based, and because of 
which they failed. This new Constitution created a government 
of limited and delegated powers, but one which derived its powers 
directly from the people of the United States, and not from mere 
grants by the separate States. The United States had been, in 
theory at least, a sovereign State since the adoption of the Dec- 
laration of Independence, but with the ratification of the Consti- 
tution it became completely so in fact, and subject thereafter to 
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no will but that of the power that had called it into beings 
the people. 

This plan of government was adopted only after long de- 
bates arid many mutual concessions by the various elements that 
made up the Convention. It was finally agreed to on September 
17, 1787, and submitted to the Congress of the Confederation 
with the recommendation that it be referred to a convention of 
delegates, chosen in each State under its legislature, for their 
assent and ratification. This suggestion was followed, and the 
Constitution thus went before the whole people for their accept- 
ance or rejection. It matters not that they voted upon it by 
delegates in convention assembled. Tliis method was in ac- 
cordance with the ideas of popular government as they existed 
at that time, and the ratification secured was as much a ratifica- 
tion by the whole people as would have been obtained had the 
submission to them been direct, which would, no doubt, be the 
case if a similar question were to be decided to-day. 

The Government under the Constitution. — It was pro- 
vided in the Constitution that "the ratification of the conven- 
tions of nine States shall be sufficient for the establishing of 
this Constitution between the States so ratifying the same." 
By September, 1788, eleven States had notified Congress of their 
ratification, and accordingly, on the 13th of that month, Con- 
gress, by a resolution, appointed the first Wednesday in Jan- 
uary, 1789, for the choice of electors of President, the first 
Wednesday in February for the assembling of the electors to 
vote for President, and the first Wednesday in March for the 
Government under the Constitution to go into operation. A 
delay was, however, experienced. A quorum of the House of 
Representatives was not secured until the first of April, of the 
Senate until the 6th, and the President was not inaugurated 
until the 30th. 
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North Carolina and Rhode Island, the last two States to 
ratify the Constitution, finally gave their assent, the former in 
November, 1789, and the latter in May, 1790, and the final and 
lasting union of the original thirteen Colonies under one sovereign 
Government was complete. 



CHAPTER II. 



Definitions and General Principles. 

State and Nation. — A state has been defined to be a body 
politic or society of persons united together under common laws 
for the purpose of promoting their mutual safety and advan- 
tage by the joint effort- of their combined strength. The terms 
"state" and "nation" are often given as synonymous, but they 
are not strictly so. The term "nation" is more nearly synony- 
mous with "people." A state may comprise several nations or 
peoples, and a single nation may be so divided politically as to 
constitute several states. i 

People and Nation. — Neither are the terms "people" and 
"nation" strictly synonymous. "The people constitute, the 
nation, but when we speak of the people, we use the term to des- 
ignate those who live within the territory of the nation and who 
belong to it by such residence and by race and community of 
customs and characteristics; without implying the idea of gov- 
ernment. The word 'nation' adds to this conception the idea 
that the people are organized into a jural society and occupy a 
position among the independent powers of the earth. "2 

Sovereign and Dependent States. — A state is either 
sovereign or dependent. It is sovereign when it possesses within 
itself the absolute, unlimited power of governing without control 
by or responsibility to any political superior, and it is dependent 
when the ultimate governing power exists in some other state 



1. In this work when the word state is used in the general sense, 
indicated above, it is written " state "j when used to designate one of the 
separate commonwealths of the American Union, it is written "State." 

2. Black, Const. Law, p. 17. 
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or ruler to whom it owes allegiance.s The United States is com- 
pletely sovereign; the separate States are not, although, under 
our peculiar system, they are allowed to exercise many of the 
powers that are among those necessarily belonging to sovereign 
states. 

Constitutions. Things Pertaining Thereto. — The con- 
stitution of a state is its fundamental or organic law. It pre- 
scribes the form of government, regulates the division of sov- 
ereign powers, designates the persons to whom they are to be 
confided, and fixes the extent and manner of their exercise. 

In the United States, in addition to the Federal Constitu- 
tion, which is the supreme law of the land, each State has its 
own constitution, which is its supreme local law. 

Constitutions are written or unwritten. As to the origin of 
constitutions, it may be said that a written constitution is a 
product or creation, being granted by the sovereign ruler or or- 
dained and established by the people at one and the same time ; 
while an unwritten constitution is a growth, being gradually de- 
veloped, and contributed to not only by the executive and legis- 
lative branches of the government, but also by the courts, and 
by the recognition, by rulers and people, of usages and theories 
gradually acquiring the force of law.* Written constitutions 
are very generally produced by a people following the successful 
exercise by them of the-right of revolution, which may be said 
to exist when the government has become so oppressive that its 
evils decidedly overbalance those which are likely to attend a 
change, when success in the attempt is reasonably certain, and 
when such institutions are likely to result as will be satisfactory 
to the people.5 

The chief advantage of a written over an unwritten constitu- 
tion lies in the fact that it is not, as is the latter, subject to per- 



3. Smith, El. Law, p. 15. 

4. Black, Const. Law, p. 6. 

5. Woolsey, Pol. Science, i. 402. 
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petual change at the hands of the law-making power. A written 
constitution is the absolute rule of action and decision as to all 
points covered by it, and must control until changed by the au- 
thority that established it ; but an unwritten constitution, having 
no security against change, except in the conservatism of the 
law-making body, the political responsibility of its members to 
the people, or in the fear of forcible resistance, may be departed 
from at the will of the legislature. 

When a law is opposed to the rules or principles of the con- 
stitution of a state, it is said to be unconstitutional. In the 
United States such an enactment is void; in Great Britain it is 
not, and operates to amend or modify the constitution. 

Constitutional law has to do with the nature of constitutions, 
their establishment, construction, and interpretation; and with 
the validity of legal enactments, as tested by the criterion of 
conformity to the fundamental law. 

Construction of Constitutions. — The constitution of a 
state, being a legal instrument, must have its true meaning and 
purpose determined by an application of the rules of interpreta- 
tion, subject, however, to the consideration that constitutions 
are for the benefit of the people, and must be so liberally con- 
strued as to carry out the great principles of government, not to 
defeat them. 

Schools of Interpretation. — From the time of the adop- 
tion of the Constitution there have existed two schools of inter- 
pretation in the United States. One bases its arguments on the 
theory that the powers of the Federal Government were granted 
by the sovereign States to it as their agent, for common purposes, 
but with limited powers ; the other upon the theory that these 
powers were granted by the whole people, and that the Federal 
Government is the only sovereign power that ever existed within 
the limits of the United States. "According to one school, the 
Federal Constitution is to be subjected to a strict construction in 
respect to the powers granted to the National Government and a 



DEFINITIONS AND GENERAL PRINCIPLES. 41 

liberal interpretation for the preservation of the autonomy of 
the States. According to the other school, the rule of interpre- 
tation is to be reversed. Those holding the one opinion contend 
that the government of the Union should be held, strictly to the 
exercise of the powers expressly granted to it, and that its prov- 
ince and jurisdiction should not be enlarged by implication. Ac- 
cording to the other party, the true theory of our government 
and institutions is in favor of such a construction of the Consti- 
tution as will give the Federal Government the largest measure 
of power which is compatible with the continued and useful 
existence of the States. By them the nation is regarded as the 
only sovereign power, and they contend that it should be ac- 
corded all such rights and powers as may be convenient to enable 
it to discharge its functions as such and to maintain its place 
among the nations of the earth. The extreme advocates of the 
one view have maintained that it was within the rightful power 
of a State to nullify (that is, refuse submission to, and resist by 
any adequate force) any act of the general Government which, 
in the judgment of that State, was contrary to the Constitution 
or beyond the boundaries of the legitimate power of the Union. 
These theorists also contended that a State possessed the power 
and the right to withdraw from the Union and set up a new gov- 
ernment, either alone or with other States which might follow 
its example, whenever, in its judgment, its own interests re- 
quired 'such a dissolution of the tie which bound it to the other 
States. On the other hand, statesmen of the other party have 
gone so far as to regard the several States as mere emanations 
from the Union, and as standing in the same relation to it which 
is occupied by the municipal corporations of a State toward 
the State. Between these two extremes Hes the truth. Al- 
though the two theories of construction, strict and liberal, still 
subsist, it is now quite generally agreed that both the several 
States and the Union are supreme, each within its own appro- 
priate sphere; that the rights of the individual State and of the 
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Union are equally necessary to be preserved and must be ac- 
commodated to each other; that the authorities of the Union 
are to judge of the powers granted to it; that the rightful au- 
tonomy of each State is beyond the reach of Federal interference ; 
and that the Union is perpetual and indissoluble. "^ 

Rule for Determining the Validity of State and Fed- 
eral Powers. — To ascertain whether a particular power may be 
exercised by the United States, the Constitution must be exam- 
ined in order to see whether, expressly or by fair implication, 
the power has been granted. If the grant does not appear, the 
conclusion must be that the exercise of the power is unwar- 
ranted. To ascertain whether a State may exercise a particular 
power, the Constitution of the United States and that of the par- 
ticular State must be examined. If the exercise of power be not 
prohibited to the State in either instrument, the inference is that 
the power may be exercised. To ascertain fully, however, we 
must also examine the Constitution of the United States to see 
if the power, while not prohibited to the States, is yet among 
those granted to the Federal Government in exclusive terms, or 
those which, though merely granted, are yet of such a character 
that their exercise by both State and Federal Governments at 
the same time would be conflicting and inconsistent. 

Restrictions in the Constitution on the Exercise of 
Power. — ^The restrictions and limitations which are contained 
in the Federal Constitution operate, unless the States are ex- 
pressly mentioned, to restrict the power and the authority of 
the Federal Government only; for example, the immunities 
guaranteed in the trial of persons accused of crime, and the 
guarantees of a jury trial in civil and criminal cases, constitute 
restrictions on the Federal Government alone, and do not affect 
trials in the State courts. It will be found, however, that some 



6. Black, Const. Law, p. 25. 
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of the prohibitions against the Federal Government are also 
specially made to apply to the States, such as the prohibition in 
regard to ex post facto laws and bills of attainder. 



CHAPTER III. 



The Preamble. 

We, the people of the United States, in order to form 
a more perfect Union, establish justice, insure domestic 
tranquillity, "provide for the common defense, promote 
the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this 
Constitution for the United States of America. 

The Constitution opens with an announcement of the au- 
thority that enacts it, its purpose, and the nation for which it 
was established. It purports to come from the ultimate source 
of sovereign authority, the people of the United States, and to 
be established for the nation, named in the Articles of Confed- 
eration "The United States of America." 

We have here a complete answer to those statesmen who 
have contended for State as opposed to national supremacy in 
our theory of government — an answer that the fiercest assaults 
of partisanship have never been able to shake. It cannot be 
denied that during the unhappy period of the Confederation the 
States had usurped and exercised many of the rightful attributes 
of sovereignty, and that, in their bitter jealousies and destructive 
rivalries, they had forced the idea of national unity well into the 
background; but it is also indisputable that, in adopting the 
Constitution, the people arose, re-asserted the original idea, re- 
pudiated the claims of State supremacy, and perpetuated the 
true theory of the Union in an organic law, subject to no change 
or modification whatever, except at the hands of the sovereign 
power that established it. 
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The Preamble announces that the Union, aheady declared 
in the Articles of Confederation to be perpetual, was by the 
Constitution to be made more perfect. What can give a better 
idea of national unity and indissolubility than a perpetual Union 
made more perfect?i 



1. Texas v. White, 7 WaU, 700. 



CHAPTER IV. 



The Legislature. — Article I. of the Constitution. 

Section I. — All legislative powers herein granted shall 
be vested in a Congress of the United States, which shall 
consist of a Senate and House of Representatives. 

Why Two Branches. — Experience and reason alike show 
that a legislative department consisting of two houses is best 
adapted to safeguard the interests and welfare of the people, 
and in most modern States in which representative institutions 
are established such a legislature is provided for in their con- 
stitutions. It will be remembered that the Congress of the Con- 
federation consisted of but a single house, and that its members 
conceived themselves to be rather the representatives of their 
States as sovereign entities than of the people of the United 
States resident therein. The framers of the Constitution saw 
clearly the necessity of abandoning this one-house legislature, 
and it is perhaps fortunate that in constructing their new plan 
they had before them a good working model for a representative 
government in the British constitution, from which they evi- 
dently copied. 

Basis of Representation. — ^They were careful to provide 
that the basis of representation in the two houses should be 
different. The Senate represents the people in their local com- 
monwealths, the States, by whose legislatures the senators 
are chosen; while the House represents the people grouped in 
small and single communities, its members being directly chosen 
by them. Here was provided what experience has shown to be 
the essential element of success in a bicameral legislature. If 
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the two houses are to constitute an efficient check upon each 
other, it seems necessary that the basis of representation should 
be separate and distinct in each. 

Popular and Conservative. — The House is the popular 
branch. Its members are frequently elected, are fresh from 
contact with their small constituencies, and so are apt to reflect 
in their legislative will the momentary passions and errors of the 
people. The Senate is the conservative branch. Its members 
are elected for longer terms ; they are divided into classes so that 
at least two-thirds will always have had two years' experience 
or more in office; they are chosen by the State legislatures, and 
are, therefore, somewhat removed from the effect of sudden 
changes in the popular will. The House may be relied upon for 
speed and energy, the Senate for steadiness and reflection. 

Section 2. Clause I. — The House of Representatives 
shall be composed of members chosen every second year 
by the people of the several States, and the electors in each 
State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislature. 

Frequency of Election. — In fixing the length of time for 
which representatives are elected, there were three considera^ 
tions of importance: the term must not be so long as to de- 
stroy the representative's sense of dependence on and responsi- 
bility to his constituents; it must not be so short as to prevent 
his acquiring that practical knowledge of the methods of legisla- 
tion and acquaintance with the needs and interests of the country 
which would make him of value as a legislator ; and, finally, the 
people were attached to the principle of frequent elections, and 
would have rejected, perhaps, any plan that contemplated the 
election of representatives for a long term of years. The term 
of two years was selected as best meeting all these requirements. 

Qualifications of Electors Fixed by States. — It is to be 
noticed that this clause of the Constitution does not give the 
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United States the power to determine who may vote for repre- 
sentatives, but simply adopts the qualifications which each State 
may prescribe for its own electors. The States have been in no 
wise uniform in prescribing these, and as a result there is a 
notable lack of uniformity in the qualifications of those persons 
who elect the Federal House of Representatives, and indirectly 
the Senate and President. In some States there is a property 
qualification; in others, an educational one; in some, women 
are allowed to vote; and iff others, unnaturalized foreigners, 
after a certain period of residence, are granted the privileges of 
the ballot. 

It has been argued that this clause which allows the States 
to fix the qualification of electors of members of the Federal 
Legislature is a defect in our organic law which needs amend- 
ment, and that it resulted from an unfortunate and unnecessary 
concession to the theory of State sovereignty and independence, i 
However this may be, it is certain that the States may extend 
the privilege of the suffrage to the widest limits or make any re- 
strictions not inconsistent with a republican form of govern- 
ment and not in conflict with the Fifteenth Amendment to the 
Constitution, which prevents the States from depriving any 
person of the right to vote on account of race, color, or previous 
condition of servitude. 

Clause 2. — No person shall be a Representative who 
shall not have attained to the age of twenty-five years, 
and been seven years a citiren of the United States, and 
who shall not, when elected, be an inhabitant of that State 
in which he shall be chosen. 

Qualifications for a Representative. — The qualifications 
here prescribed relate to age, citizenship, and inhabitance. 

The representative must have attained the age of twenty- 
five years. 



1. Pomeroy, Const. Law, Sec. 211. 
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He must have been seven years a citizen of the United 
States. A foreigner who becomes naturalized is eligible to elec- 
tion as a representative after a citizenship of seven years. But 
to become naturalized requires a previous residence of five years. 
It wiU be seen, therefore, that before a foreigner can become a 
representative he must have had at least twelve years' residence 
in the United States. 

He must, when elected, be an inhabitant of the State in 
which he shall be chosen — that is, he must be a domiciled resi- 
dent of such State. By a political fiction, however, a repre- 
sentative of his country at a foreign court, though residing 
abroad, is yet regarded as being within the jurisdiction of his 
own government. He remains subject to its laws, and is not 
subject to the laws of the country in which he resides. His 
foreign residence does not, therefore, operate to deprive him of 
his character as an inhabitant of the State of which he is a cit- 
izen, and he may, while still residing abroad, be elected to a seat 
in Congress ; so, also, may he be elected if he is merely traveling 
or temporarily sojourning abroad. 

In addition to the qualifications above noted, the Four- 
teenth Amendment, which was declared a part of the Constitu- 
tion on the 28th of July, 1868, provides that "no person shall be 
a senator or representative in Congress, or elector of President 
and Vice-President, or hold any office, civil or military, under 
the United States, or under any State, who, having previously 
taken an oath as a member of Congress, or as an officer of the 
United States, or as a member of any State legislature, or as an 
executive or judicial officer of any State, to support the Con- 
stitution of the United States, shall have engaged in insurrection 
or rebellion against the same, or given aid and comfort to the 
enemies thereof. But Congress may, by a vote of two-thirds of 
each House, remove such disability."' Congress has from time 
to, time removed the disability created by this amendment, in 
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individual cases, and by the Act of June 6, 1898, the removal 
was made general. 

The Constitution having fixed the qualifications for a rep- 
resentative, the States cannot add to, vary, or qualify these in 
any manner whatever. They cannot, for example, require their 
representatives to be freeholders or professors of any particular 
religious belief, or inhabitants of the districts from which they 
are chosen, in addition to being inhabitants of the State; but it 
is to be noticed that the power in the States to fix the qualifica- 
tions of electors of representatives may operate to prevent a 
citizen from voting for representative when he is himself eligi- 
ble to election as such. 

Clause 3. — Representatives and direct taxes shall be 
apportioned among the several States which may be in- 
cluded within this Union, according to their respective 
numbers, which shall be determined by adding to the 
whole number of free persons, including those bound to 
service for a term of years, and excluding Indians not 
taxed, three-fifths of all other persons. The actual 
enumeration shall be made within three years after the 
first meeting of the Congress of the United States, and 
within every subsequent term of ten years, in such 
manner as they shall by law direct. The number of rep- 
resentatives shall not exceed one for every thirty thou- 
sand, but each State shall have at least one representa- 
tive; and, until such enumeration shall be made, the 
State of New Hampshire shall be entitled to choose three, 
Massachusetts eight, Rhode Island and Providence Plan- 
-tations one, Connecticut five. New York six. New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, 
Virginia ten. North Carolina five, South Carolina five, and 
Georgia three. 

Apportionment of Representatives. — In determuiing 
the composition of the two Houses of Congress the principle of 
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local government was preserved so far as to give each State an 
equal representation in the Senate, but the idea of a centralized 
government triumphed in constructing the lower House. There 
was some discussion as to whether the number of representa- 
tives should be based upon property or population. It was soon 
seen, however, that a rule must be established which would hold 
good for all time, and by which the representation could be 
equably adjusted and re-arranged whenever necessity should re- 
quire; also that representation according to population was the 
only rule that coiild possibly meet these requirements. It was 
therefore adopted, and it was decided that the number of rep- 
resentatives should never exceed one for every thirty thousand, 
but that each State should always have at least one; and that 
as a basis for subsequent apportionments an enumeration of in- 
habitants should be taken within three years after the first 
meeting of Congress and at intervals of ten years thereafter. 

Respective Numbers; How Determined. — But here a 
difficulty arose that could be met only by a compromise. Most 
of the States contained a mixed population of freemen and 
slaves, and in the Southern States the latter class bore a large 
proportion to the former. On one side it was contended that 
slaves were property, and therefore not to be included in the 
aggregate of population; on the other, that they were actual 
persons, and were as much entitled to be represented as women 
and minors and others denied the exercise of political rights. 
As a compromise, it was decided that to the whole number of 
free persons, including those bound to service for a term of years, 
and excluding Indians not taxed, should be added three-fifths 
of all other persons — meanuig slaves. 

It is proper here to refer to that part of the Fourteenth 
Amendment to the Constitution which, after slavery had been 
abolished, was inserted to prescribe a new rule for determining 
the respective numbers of the States: "Representatives shall 
be apportioned among the several States according to their re- 
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spective numbers, counting the whole number of persons in each 
State, excluding Indians not taxed." The difference between 
the new rule and the -old is obvious, and comment is unnecessary. 
Mode of Apportionment. — The first enumeration was 
made in 1790, and there has been one every tenth year since. 

Although apparently easy, it was found difficult in actual 
practice to apportion representatives among the States ac- 
cording to their respective numbers. The first question that 
arose was as to whether, in order to determine the whole number 
of representatives, the population of the United States should 
be divided by the number selected as the basis of representa- 
tion, or whether the population of each State should be divided 
by that number and the sum of the quotients taken. The lat- 
ter method was adopted and followed until 1842, when it was 
slightly changed by allowing an additional representative to 
those States whose remainders were greater than one-half the 
common divisor. 

After the census of 1850 a new method of apportionment 
was adopted, and it has since prevailed. The total number of 
representatives is first decided upon; the total population is 
then divided by this number, and the quotient taken as the 
basis of representation. The population of each State is divided 
by this common divisor, and, if the aggregate of the quotients 
thus obtained does not equal the number of representatives 
agreed upon, an additional representative is given, in order, to 
the States having the largest remainders until the required 
number is attained. 

The number of representatives for the decade following the 
first census was 105 and the basis of representation 33,000. The 
twelfth census was taken in 1900, and an act of Congress (Jan- 
uary 16, 1901) fixes the present number of representatives at 
386; the basis of representation is 193,167. 

In addition to the representation of the States, Congress 
allows each organized Territory, including Hawaii, to send a 
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delegate to the House of Representatives. Such delegates 
have the privilege of addressing the House, but not of voting. 
They are also, by a rule of the House, entitled to membership 
on certain comimittees which have charge of matters in which 
the Territories, as such, are directly interested. 

Clause 4. — When vacancies happen in* the representa- 
tion from any State, the executive authority thereof shall 
issue writs of election to fill such vacancies. 

Vacancies; How Filled. — Vacancies may be created by 
death, resignation, expulsion, or accepting incompatible offices. 
Since the governors of the several States are, by the Constitu- 
tion, required to provide for filling vacancies, it is proper that, 
when a vacancy occurs in the representation of a State, the gov- 
ernor should be formally notified of its existence; when so no- 
tified, it becomes his duty to order an election in the district 
in which the vacancy exists, which vacancy is filled by the 
choice of a representative to serve out the unexpired term of 
the former incumbent. His right to order an election does not, 
however, depend on the receipt of notice from the House that a 
vacancy exists. It is sufficient if he has received the resigna- 
tion of a member. 

Clause 5. — The House of Representatives shall choose 
their Speaker and other officers; and shall have the sole 
power of impeachment. 

Officers of the House. — The Speaker is the presiding 
officer of the House. The "other officers "_^ref erred to; such as, 
clerk, sergeant-at-arms, etc., are not members of the House. 
The position of Speaker is one of the most important and pow- 
erfid. LQ our Government. 

Impeachment. — The Constitution gives the House the 
sole power of impeachment. The method of proceeding, as far 
as the House is concerned, is as follows: A committee of the 
House is first appointed to iavestigate the conduct of the officer 
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who is supposed to be guilty of acts requiring impeachment. If 
it reports in favor of impeachment, the question is then acted 
on by the House. If the House adopts the recommendation 
of the committee, articles of impeachment are prepared, em- 
bodying the charges on which the offending officer is to be tried. 
A committee is then appointed to prosecute the impeachment 
before the Senate. This subject will be further treated under 
the power of the Senate to try impeachments. (See page 60.) 

Section 3, Clause I. — The Senate of the United 
States shall be composed of two senators from each State, 
chosen by the legislature thereof, for six years; and each 
senator shall have one vote. 

The Senate. Equality of Representation. — As hereto- 
fore remarked, prior to the adoption of the Constitution a prac- 
tical equality had existed among the States, and on all questions 
before Congress each State had been allowed one vote. In the 
Constitutional Convention it developed that the smaller States 
wished this same rule to hold under the Constitution, whereas 
the larger States contended that an equality of representation 
in either House would be unjust. As a matter of compromise 
and recognition- of the principles of State equality and local self- 
government, it was finally decided, notwithstanding differences 
in size, importance, and population, that each State should have 
the same number of senators, and that each senator should have 
one vote, but that the House should represent the States ac- 
cording to their population, thus recognizing the principle of 
nationality. 

Mode of Election. — The Constitution provides that sen- 
ators are to be chosen by the State legislatures for terms of six 
years, but it does not prescribe the manner of their election. 
Until 1866 each State legislature was allowed to elect senators 
for that State according to its own rule of procedure, and there 
was, in consequence, much irregularity in method. But in that 
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year Congress, in pursuance of its power to regulate the time 
and manner of holding such elections, ^ by law prescribed the 
following uniform rule: The legislature of each State which 
shall be chosen next preceding the expiration of the time for 
which any senator was elected to represent said State in Con- 
gress shaU, on the second Tuesday after the meeting and organ- 
ization thereof, proceed to elect a senator in Congress in the 
place of such senator so going out of office, in the following 
manner: Each House shall openlJ^ by a viva-voce vote of each 
member present, name one person for senator in Congress from 
said State, and the name of the person so voted for who shall 
have a majority of the whole number of votes cast in each House 
shall be entered on the journal of each House by the clerk or 
secretary thereof; but if either House shall fail to give such 
majority to any person on said day, that fact shall be entered on 
the journal. At 12 o'clock, meridian, of the day following that 
on which proceedings are required to take place, as aforesaid, the 
members of the two Houses shall convene in joint assembly, and 
the journal of each House shall then be read, and if the same 
person shall have received a majority of all the votes in each 
House, such person shall be duly declared elected senator to 
represent said State in the Congress of the United States; but if 
the same person shall not have received a majority of the votes 
in each House, or if either House shall have failed to take pro- 
ceedings as required by this act, the joint assembly shall then 
proceed to choose, by a viva-voce vote of each member present, 
a person for the purpose aforesaid ; and the person having a ma- 
jority of all the votes of the said joint assembly, a majority of all 
the members of both Houses being present and voting, shall be 
declared duly elected; and in case no person shall receive such 
majority on the first day, the joint assembly shall meet at 12 
o 'clock, meridian, of each succeeding day during the session of 



2. Constitution, Art. I., Sec. 4, cl. 1. 
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the legislature, and take at least one vote, until a senator shall 
be elected. 

Elections to Fill Vacancies. — Whenever, on the meeting 
of the legislature of any State, a vacancy shall exist in the rep- 
resentation of such State in the Senate of the United States, said 
legislature shall proceed, on the second Tuesday after the com- 
mencement and organization of its session, to elect a person to 
fill such vacancy, in the manner hereinbefore provided for the 
election of a senator for a full term; and if a vacancy shall 
happen during the session of the legislature, then on the second 
Tuesday after the legislature shall have been organized, and 
shall have notice of such vacancy. 

Certificates of Election. — It shall be the duty of the 
governor of the State from which any senator shall have been 
chosen as aforesaid to certify his election, imder the seal of the 
State, to the President of the Senate, which certificate shall be 
countersigned by the Secretary of State of the State. 

Clause 2. — Immediately after they shall be assembled 
in consequence of the first election, they shall be divided, 
as equally as may be, into three classes. The seats of the 
senators of the first class shall be vacated at the expiration 
of the second year; of the second class, at the expiration 
of the fourth year; and of the third class, at the expiration 
of the sixth year; so that one-third may be chosen every 
second year; and if vacancies happen by resignation, or 
otherwise, during the recess of the legislature of any 
State, the executive thereof may make temporary appoint- 
ments until the next meeting of the legislature, which 
shall then fill such vacancies. 

Division into Classes. — It will be recalled that March 4, 
1789, was the day selected for the Government under the Con- 
stitution to go into operation. At the first session of the Senate 
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there were twenty senators. ^ These were arranged in three 
groups, care being taken that the senators from the same State 
should be placed in different groups, and these were then as- 
signed by lot to the classes prescribed by the Constitution. 
There were seven in the first class, seven in the second, and six 
'in the third. When the senators from New Yorli reported, one 
was placed in the third class and one in the first. North Caro- 
lina was the next State to send senators, and one was placed in 
the second class and the other in the third. In this manner, 
whenever a new State has been admitted, its senators have been 
assigned by lot to the different classes, so as to preserve as nearly 
as possible their numerical equality. The term of the senators 
of the first class expired in 1791, of the second in 1793, and of 
the third in 1795. It is, therefore, the first class whose term of 
office began March 4th of the present' year (1905). 

The provision for the election of a third of the Senate every 
second year was doubtless made to add to the stability and con- 
servatism of that body. Although new members are thus in- 
troduced biennially, there will always be at least two-thirds who 
have had two years' experience or more and who are familiar 
with practical methods of legislation and the conduct of public 
affairs. 

Vacancies in the Senate. Temporary Appointments. — 
With regard to the power of the executive of a State to make 
temporary appointments to fill vacancies in the Senate, it is to 
be noted that the vacancy must have happened during a recess 
of the legislature, and that the appointee is to hold office only 
until the next meeting of the legislature, which must then fill 
such -vacancy. If, on account of a "deadlock," or other cause, 
the legislature should fail .to choose a senator, the vacancy 



3. Owing to a disagreement between the two Houses of the New 
York Legislature as to the manner of election, there was a delay of a few 
months in choosing senators for that State. North Carolina and Rhode 
Island had not yet ratified the Constitution. 
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cannot again be filled by the executive, and must continue to 
exist until filled by the legislature. 

Clause 3. — No person shall be a senator who shall not 
have attained the age of thirty years, and been nine years 
a citiren of the United States, and who shall not, when 
elected, be an inhabitant of that State for which he shall 
be chosen. 

Qualifications for a Senator. — The qualifications of a 
senator, as do those of a representative, relate to age, citizen- 
ship, and inhabitance. A senator must have reached the age 
of thirty years and been nine years a citizen of the United States. 
For the same reason as given in the case of a representative, a 
foreigner to be eligible to the Senate must have had at least 
fourteen years' residence in the United States. The remarks 
made in the case of a representative, with regard to foreign 
residence and travel, apply equally to the case of a senator. 
The provision as to inhabitance does not operate to compel 
either a senator or representative to remain an inhabitant of 
his State during the term for which he is chosen. If he is an in- 
habitant at the time of his election, the Constitutional require- 
ment is satisfied. 

The character evidently intended to be given to the Senate 
and the fact that it concurs with the President in making treaties 
suggest the reason why a higher qualification, in point of age 
and citizenship, was required in the case of a senator than in 
that of a representative. In both cases reasonable precautions 
were taken against any attempt on the part of a foreign Govern- 
ment to exercise an influence in the conduct of our affairs through 
their citizens who might become naturalized in this country and 
be elected to office. 

Clause 4. — The Vice-President of the United States 
shall be President of the Senate, but shall have no vote, 
unless they be equally divided. 
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The Vice-President. — A,-i has been seen, the Speaker of 
the House is elected by the members thereof from among their 
own number. The presiding officer of the Senate is not, how- 
ever, a member of that body. He holds his position as presiding 
officer not by virtue of selection, but under the constitutional 
provision that the Vice-President shall be President of the 
.Senate. The framers of the Constitution did not at first con- 
template such an officer as Mce-President, and, when it was 
decided later to provide for one, he was made President of the 
Senate, in order that he should not be without employment. 

Clause 5. — The Senate shall choose their other oflBcers, 
and also a President pro tempore, in the absence of the 
Vice-President, or when he shall exercise the office of 
President of the United States. 

Other Officers of the Senate. — The "other officers" here 
referred to — secretary, sergeant- at-arms, etc. — are not senators. 
"It is customary for the \'ice-President, before the close of 
each session, to vacate the chair in order that the Senate may 
choose a President pro tempore, who becomes presiding officer, 
in case the Vice-President should, in the recess, succeed to the 
Presidency in consequence of the death of the President, or his 
resignation, or inability to discharge the powers and duties of 
the office."* The President pro tempore is not restricted to a 
casting vote, but has his vote as senator. In case the Vice- 
President becomes President, the President pro tempore receives 
the salary of the ^'ice-P^esident. 

Clause 6. — The Senate shall have the sole power to try 
all impeachments. When sitting for that purpose, they 
shall be on oath or affirmation. When the President of 
the United States is tried, the Chief Justice shall preside; 
and no person shall be convicted without the concurrence 
of two-thirds of the members present. 



4. Flanders' Manual of Constitution, p. 62. 
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Trial of Impeachments. — -It is characteristic of our form 
of government that no one of the three great departments — ■ 
legislative, executive, or judicial — is confined exclusively to the 
exercise of its proper functions. In giving the Senate the sole 
power to try impeachments, the Constitution enjoins upon that 
body the performance of a duty that is wholly judicial in its 
nature. Our process of impeachment is borrowed from Great 
Britain, where the House of Commons impeaches and the House 
of Lords tries the impeachment. In sitting as a court of im- 
peachment, the lords are not, as are our senators, required to be 
on oath or affirmation, but simply make a declaration on honor. 
A majority only (provided at least twelve concur in the verdict) 
of the lords is sufficient to convict, but two-thirds of the sen- 
ators present must concur in order to secure a finding of guilt. 
This number was evidently selected, on the one hand, to obviate 
the extreme improbability of ever securing a conviction, owing 
to political sympathy, if a unanimous verdict were required; 
and, on the other, to guard against the danger of mere partisan 
convictions in times of excitement and high party feeling if the 
concurrence of a majority only were sufficient. 

When the President is tried, the Chief Justice presides. The 
probable interest of the Vice-President in the succession to the 
Presider^cy is sufficient reason for excluding him from prffiiding 
over the Senate when it sits as a court of impeachment for the 
trial of the President. 

There have been eight cases only of impeachnaent in the 
United States. One of these was against President Andrew 
Johnson, who was tried in 1868.^ Of the other cases, one was 
against a senator, one against a Cabinet officer, and the other 
five against Federal judges. Two convictions only were secured. 

Clause 7. — Judgment in cases of impeachment shall 
not extend further than to removal from office, and dis- 

5. For an account of the proceedings in this case, see Blaine's 
"Twenty Years in Congress," Vol II., Chap. XIV. 
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qualification to hold and enjoy any ofiice of honor, trust, 
or profit under the United States; but the party convicted 
shall, nevertheless, be liable and subject to indictment, 
trial, judgment, and punishment, according to law. 

Punishment in Cases of Impeachment. — In a subse- 
quent clause of the Constitution it is provided that the President, 
Vice-President, and all civil officers of the United States shall, 
on impeachment and conviction, be removed from office; and 
in the clause just above quoted that judgment shall not extend 
further than to removal from office and disqualification to hold 
and enjoy any office of honor, trust, or profit under the United 
States. It will be seen, therefore, that in case of conviction on 
impeachment removal from office is mandatory, and that the 
Senate may in its discretion add the disqualification as to hold- 
ing and enjoying office under the United States. In one of the 
two impeachment cases where a conviction was secured the 
punishment was liinited to removal from office,^ in the other 
the full measure of pimishment was inflicted.'' 

The pimishment authorized to be imposed by the Senate 
as a court of impeachment is political only ; but it is further pro- 
vided that the party convicted shall, nevertheless, be liable and 
subject to indictment, trial, judgment, and punishment, according 
to law. It is to be imderstood, of course, that the latter pro- 
vision is applicable only where the offense is indictable. If it is 
merely political, there can be no trial and punishment at law. 

Mode of Procedure. — ^The House having presented ar- 
ticles of impeachment, the Senate summons the party accused 
to appear before it on a designated day. When he appears, he 
is furnished with a copy of the articles of impeachment, and al- 
lowed time in which to answer them. The House makes a re- 
plication in writing to this answer, or defense, and states its 
readiness to prove the charges preferred. Counsel is allowed 

6. Case of Judge Pickering. 

7. Case of Judge Humphries. 
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the accused, and the trial proceeds according to the rules of law 
and parliamentary practice. If the party fails to appear in 
answer to the summons, the Senate may try the impeachment 
in his absence. This was done in one case.^ 

Section 4, Clause I. — The times, places, and manner 
of holding elections for senators and representatives shall 
be prescribed in each State by the legislature thereof; but 
the Congress may at any time, by law, make or alter such 
regulations, except as to the places of choosing senators. 

Control of Elections by Congress. — From this clause it 
is evident that as to the times, places, and manner of holding 
elections for senators and representatives, except as to the 
places of choosing senators. Congress has complete control, so 
far as positive provisions of the Constitution do not interfere; 
also that the States have a lilie complete control, not subject 
to the exception noted above, if Congress does not choose to 
exercise its authority. The reason for excepting from Con- 
gressional control the places of choosing senators is obvious. 
The State legislatures choose the senators, meeting for this 
and other purposes usually at the State capitals, although ac- 
cidental circumstances may make it necessary to meet else- 
where. It would be repugnant to our form of government for 
Congress to be given power to so interfere in local affairs as to 
fix the location of State capitals, or to say when a meeting of 
the legislatures elsewhere may be necessary or desirable. 

If the State legislatures had been given absolute power to 
regulate the elections for the national Government, the exist- 
ence of the Union would have been completely at their mercy, 
and it would have been possible for them to annihilate it by 
simply neglecting to provide for the choice of officers to admin- 
ister its affairs. It is a plain proposition that every government 
ought to contain in itself the means of its own preservation. ^ 

8. Case of Judge Pickering. 

9. Federalist, No. 59. 
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Until 1842 the States were allowed to regulate, in their own 
way, the election of senators and representatives, but since that 
time Congress has, by law, prescribed: the mode of electing 
senators, previously explained; that the votes for representa- 
tives in Congress shall be by written or printed ballot or voting 
machine, where authorized by State law; that representatives 
shall be elected on the same day throughout the United States 
— viz., on the Tuesday after the first Monday in November — 
a later act, however, excepting those States whose Constitutions, 
at the time of the act (March 3, 1875), prescribed a different day; 
and, finally, that representatives shall be elected by separate 
districts, to be composed of contiguous and compact territory, 
and containing as nearly as practicable an equal number of 
inhabitants. (Act of January 16, 1901.) 

Clause 2. — The Congress shall assemble at least once 
in every year, and such meeting shall be on the first Mon- 
day in December, unless they shall by law appoint a dif- 
ferent day. 

Under this provision Congress may appoint two or more 
sessions for any year, and may designate the days for these 
sessions to begin. 

Duration of Congress. — ^The duration of each Congress 
is two years — the term for which representatives are elected. 
As Congress is required by the Constitution to assemble at least 
once each year, it follows that each Congress will necessarily hold 
not less than two sessions. In addition, the President is au- 
thorized to assemble, on extraordinary occasions, both Houses, 
or either of them, in extra session. The terms of the represen- 
tatives begin on the fourth day of March, and the first or long 
session of the Congress for which they are elected meets on the 
first Monday in December of the year following their election. 
The second or short session meets on the first Monday in De- 
cember of the succeeding year. The duration of the first session 
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is not limited, except by the time for the beginning of the sec- 
ond; but the second session must end not later than noon on 
the fourth day of March next ensuing. 

The Congresses are designated numerically in serial order, 
beginning with the first, which met in 1789. Each Congress and 
the long session thereof begin, therefore, in an odd-n^imbered 
year, and each short session begins in an even-numbered year. 
The legislation of each Congress is contained in a single volume, 
entitled the Statutes at Large of the Congress to which they 
pertain. 

Section 5, Clause I. — Each House shall be the judge 
of the elections, returns, and qualifications of its own 
members, and a majority of each shall constitute a quorum 
to do business; but a smaller number may adjourn from 
day to day, and may be authori ed to compel the attend- 
ance of absent members, in such manner and under such 
penalties as each House may provide. 

Contested Elections. — The power to judge and determine 
a contested election to Congress is vested solely and entirely in 
that branch of Congress in which the contest occurs, and seems 
to be unlimited except by the responsibility of the members to 
their constituents. The States or their courts can exercise no 
jurisdiction whatever in the matter. The certificate of election 
furnished by the State authorities is prima facie, but not con- 
clusive, evidence that the person holding it is entitled to a seat in 
Congress. Both the Senate and the House have gone behind 
such certificates, and determined from other sources the validity 
of the elections. In determining whether or not its members 
possess the necessary qualifications, neither House is limited to 
those prescribed in the Constitution, but may require such addi- 
tional, personal qualifications as it sees fit. Under its airthority 
to regulate ebctions for senators and representatives, Congress 
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may provide for the punishment of frauds and crimes committed 
at such elections. 10 

Quorum. — For every legislative body a designation is nec- 
essary of the number of its members required to transact busi- 
ness. A majority seems to be a suitable quorum. It serves to 
prevent, on the one hand, the enactment of laws by stealth or 
surprise or contrary to the wishes of a majority of the members; 
and, on the other, to prevent the obstruction of legislation, 
which would be easily possible if more than a majority were nec- 
essary to constitute a quorum. A smaller number than a quorum 
may, however, adjourn from day to day, and may be author- 
ized to compel the attendance of absent members. By a rule of 
the House of Representatives, any fifteen members (including 
the Speaker, if there be one) may compel the attendance of 
absent members. 

Clause 2. — Each House may determine the rules of its 
proceedings, punish its members for disorderly behavior, 
and, with the concurrence of two-thirds, expel a member. 

Parliamentary Rules. — These provisions give each House 
complete control over its own parliamentary proceedings, its 
methods of doing business, its rules of order, the observance of 
order on its floor, and the conduct of its members. At the be- 
ginning of the first session of any Congress it is customary for 
the House to appoint a committee on rules and to adopt, 
pending its report, the rules of the preceding House. The 
Senate, being a continuous body, has a set of standing rules. 

Counting a Quorum. — The House of Representatives of 
the Fifty-first Congress adopted a rule which authorized the 
Speaker to count in members present in the House, but refusing 
to vote, in order to make up a quorum. Under the previously 
existing rule a member was not "constitutionally present" 
unless he voted. This rule gave a minority great power to delay 



10. U. S. V. Gale, 109 U. S. 65.J 
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or defeat legislation by simply refusing to vote and then raising 
the question of a quorum. The Supreme Court has sustained 
the validity of the rule first mentioned. Neither House may, 
it was said, "by its rules ignore constitutional restraints or vio- 
late fundamental rights, and there should be a reasonable rela- 
tion between the mode or method of proceeding established by 
the rule and the result which is sought to be obtained." But 
within these limitations the power to make rules "is absolute 
and beyond the challenge of any other body or tribimal."ii 

Punishment of Members. — Either House may punish its 
members for any disorderly behavior occurring during a session 
of Congress, whether within or without the walls of the House, 
and may expel a member for any misconduct inconsistent with 
his trust and duty, whether or- not committed during a session 
of Congress, and whether or not punishable at law. The power 
of expulsion is unlimited, and the judgment of the two-thirds 
majority is final. It is held that this is a power which, by 
common parliamentary law, would exist without being expressly 
conferred, because it is a power of protection necessary to the 
safety of the State. 

Power to Punish for Contempts. — The power which the 
Constitution gives each House to punish for contempts is limited 
to its own members, and the Supreme Court has decided that 
they have no general power to punish for contempts mdependent 
of the constitutional grant. But there are cases where the 
Constitution expressly confers upon the Houses powera which 
are in their nature somewhat .judicial, and which require the ex- 
amination of witnesses, such as the punishment of its own mem- 
bers for disorderly conduct or failure to attend sessions ; cases of 
contested elections, or in regard to the qualifications of its mem- 
bers, and cases of impeachment. In these cases and perhaps a 
few others, where a witness refuses to attend or testify, either 

U. U. S. V. Ballin, 144 V. S, I, 
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House may enforce the duty by fine or imprisonment as a pun- 
ishment for contempt. If, however, the House is acting beyond 
its jurisdiction or without authority, it cannot punish a person 
for contempt in refusing to answer, and any person against whom 
such a punishment is adjudged has a right to seek redress through 
a collateral inquiry into the grounds on which the order was 
made. 12 Such redress will usually take the form of damages 
for false imprisonment against the officer who executed the ille- 
gal order of arrest. It 'is the better opinion that any sentence 
of imprisonment imposed must terminate with the adjournment 
of Congress, for, although the legislative power continues, the 
legislative body ceases to exist at the moment of its adjournment 
or periodical dissolution. 

Clause 3. — Each House shall keep a journal of its pro- 
ceedings, and, from time to time, publish the same, ex- 
cepting such parts as may, in their judgment, require se- 
crecy; and the yeas and nays of the members of either 
House, OB any question, shall, at the desire of one-fifth of 
those present, be entered on the journal. 

Journals of Proceedings. — The purpose of a journal is to 
preserve in permanent form a record of the proceedings of Con- 
gress. It is customary for both Houses to hold open sessions, 
and their proceedings are at once communicated to the people 
through the public press; but open sessions are not required, 
and both Houses could, if they saw fit, conduct all their pro- 
ceedings behind closed doors. If they should resolve to do this, 
the great importance of the provision requiring the publication 
of their journals from time to time would at once become ap- 
parent to all. When business of a confidential nature is being 
considered by either House, all persons, except members and 
officers, are excluded. It is not customary to make known what 
occurs during such closed sessions. The Senate also holds "ex- 



12. Kilbourn v. Thompson, 103 U. S. 168. 
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ecutive sessions," in which confidential communications from 
the President, such as nominations to office, treaties, etc., are 
considered. The record of proceedings had during those ses- 
sions is kept in a separatfi journal. The injunction of secrecy 
may be removed and the contents made known to the public, 
but otherwise the record is accessible only to certain privileged 
persons. 

The Yeas and Nays. — The usual method of voting in Con- 
gress is vira voce, the presiding officer deciding by his ear, or, in 
case of doubt, by counting, the members rising for this purpose, 
or by the aid of tellers where his count is questioned by a member; 
but, at the desire of one-fifth, the yeas and nays may be taken 
on any question. This is a provision of great importance. "It 
is a safeguard against the acts of a reckless or corrupt majority. 
By placing in the hands of so small a minority the power to de- 
mand the yeas and nays, and to make a lasting record of all votes 
which shall go before the people, it keeps each member alive to 
his personal responsibility to his constituents, and effectually 
prevents all subsequent concealments as to acts for* which he 
may be called in question. "i^ Unfortunately, this salutary 
provision has at times been made use of by a minority solely to 
waste time in calling rolls, and so delay or defeat the passage 
of bills. 

Clause 4. — Neither House, during the session of Con- 
gress, shall, without the consent of the other, adjourn .*or 
more than three days, nor to any other place than that in 
which the two Houses shall be sitting. 

No comment here is necessary, except to say that this pro- 
vision was made necessary by the division of Congress into two 
Houses. It serves to prevent either House from interrupting 
the regular work of legislation by improper adjournments. 



13. Pomeroy, Const. Law, Sec. 221. 
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Section 6, Clause I. — The senators and representa- 
tives shall receive a compensation for their services, to be 
ascertained by law, and paid out of the Treasury of the 
United States. They shall, in all cases, except treason, 
felony, and breach of the peace, be privileged from arrest 
during their attendance at the session of their respect- 
ive Houses, and in going to, and returning from the same; 
and for any speech or debate in either House, they shall 
not be questioned in any other place. 

Compensation of Members. — Under the Articles of Con- 
federation, the members of Congress were paid by their respective 
States, but it was considered that this practice made them too 
dependent on their States and too much inclined to subordinate 
national to local interests. The Constitution, therefore, wisely 
provided that members of Congress should be paid out of the 
national Treasury, and thus added an important element to the 
stability of our Government. 

In Great Britain the members of Parliament receive no 
compensation. Such a system, however, is not well calculated 
to bring out the best talent of a country for its services. If it 
had been in vogue in the United States, it would have operated 
in the past to deprive the Government of the services of many 
an able statesman and legislator, who would not have been 
iinancially able to serve without compensation as a member 
of Congress. 1* 

Privilege of Members, Freedom from Arrest. — The pro- 
visions in our Constitution with regard to the privilege of freedom 
from arrest and immunity of speech or debate are substantially 
the same as those of the English law. It is a privilege that has 
always been considered indispensable to a free, representative 



14. Payment of members of Congress for the different periods has 
been as follows: 1789 to 1815, $6.00 a day; 1815-1817, $1,500 a year; 
1817-1855, $8.00 a day; 1855-1865, $3,000 a year; 1865-1871, $5,000 a 
year; 1871-1874, $7,500 a year; 1874 , $5,000 a year. 
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government. Except for treason, felony, and breach of the 
psace, members of Congress are privileged not only from arrest, 
but from service of all process the disobedience to which is 
punishable by attachment of the person, such as a summons to 
appear as a witness or to serve as a juror. The privilege does 
not, therefore, extend to mere citations or writs of summons in 
civil actions. The reason on which this privilege is based is that 
jihe member ought not to be taken bodily into custody, or re- 
quired personally to appear before the courts when- he has su- 
perior duties to perform as a legislator in another place, i^ The 
privilege extiuids as well to delegates from Territories as to 
senators and representatives from States, and is operative 
from the time a member leaves his home to attend a session of 
his House until he returns, allowing a reasonable time for the 
journey in each direction. 

If the privilege be violated and a member arrested, the 
arrest is void, and the member may be discharged on motion 
to the judge or court issuing the warrant of arrest, by writ of 
habeas corpus, or on warrant from his House, executed by its 
sergeant-at-arms or other proper officer. Being unlawful, the 
arrest is a trespass and the officer making it and others con- 
cerned may be proceeded against in the ordinary courts of 
justice as in other cases of unauthorized arrest. 

Immunity of Speech and Debate. — This privilege is to 
be construed liberally, as its purpose is to secure the greatest 
freedom in the discussion of public measures. "It should not 
be confined to delivering an opinion, uttering a speech, or har- 
anguing in debate, but extended to the giving of a vote, to the 
making of a written report, and to every other act resulting 
from the nature and in the execution of the office, whether upon 
the floor of the House or in committees, and also in the official 
publication of the proceedings of the legislative body."i^ It is 

15. 1 Story, Constitution, Sec. 860. 

16. Black, Const. Law, p. 549. 
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the better opinion, perhaps, that the privilege does not extend 
to a member who publishes his own spe^^ch which contains libel- 
ous matter, as this is an independent act. not in any manner 
connected with his duties as a legislator. 

Clause 2. — No senator or representative shall, during 
the time for which he was elected, be appointed to any 
civil office under the authority of the United States, which 
shall have been created or the emoluments whereof shall 
have been increased during such time; and no person, 
holding any office under the United States, shall be a 
member of either House during his continuance in office. 

Disability to Hold Office. — The prohibition contained in 
the first part of this clause was intended to guard against the 
creation of lucrative offices, which members' themselves might 
hope to fill. The protection in this particular is but partial, 
however, as any civil office created or the emoluments of which 
have been increased during the term of a member may be ac- 
cepted and held by him as soon as his term has expired. The 
second part of this clause is in striking contrast with law and 
practice in England. "As Parliament is organized, the prin- 
cipal administrative officers must be members of one or the 
other House." It was doubtless intended to prevent members 
of Congress from being improperly influenced in the performance 
of their duties as such. Its operation is as follows : If a member 
of Congress is appointed to any office under the United States, 
he must resign his seat; if he accepts such an office without re- 
signing as a member, it operates as a forfeiture of his seat ; if an 
officer of the United States is elected a member of Congress he 
may, without disqualification, continue to perform the duties of 
his office after such election, but he must resign it before taking 
his seat as a member. It does not operate to prevent a membe • 
of Congress from holding a State office. 
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Section 7, Clause I. — All bills for raising revenue shall 
originate in the House of Representatives; but the Senate 
may propose or concur with amendments, as on other 
bills. 

Origin of Revenue Bills. — This provision was substan- 
tially copied from the British Constitution, which requires all 
revenue bills to originate in the House of Commons. (The House 
of Lords cannot propose amendments.) But the wisdom, or at 
least the necessity, of introducing it into our Constitution has 
been seriously questioned, for the reason that the class distinc- 
tions and conflicting interests which made the possession of this 
prerogative so essential to the English Commons do not exist in 
any form in this country. Both senators and representatives 
are ultimately responsible to the same constituents, and there is 
no good reason why the House should be more careful of the 
public money than the Senate. The fact that its members are 
more immediately dependent on the people, and that its com- 
position can be more quickly changed, should its legislation 
prove unpopular, may, however, suggest the reason why ex- 
clusive authority to originate revenue bills was vested in the 
House of Representatives. 

What Are Revenue Bills. — According to the generally 
accepted meaning of the terms, "raising revenue" is equivalent 
to "levying taxes." A bill, therefore, whose purpose is not to 
create a revenue by taxation, although revenue may incidentally 
result therefrom, does not come within the limitation of this 
clause. Such a bill would be one to establish a post-office or to 
provide for the sale of public lands. A bill which operates to 
decrease or abolish existing rates of taxation is as much a rev- 
enue bill as one whose effect is to increase such rates or provide 
entirely new ones. 

Clause 2. — Every bill which shall have passed the 
House of Representatives and the Senate shall, before it 
become a law, be presented to the President of the United 
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States; if he approve, he shall sign it, but if not, he shall 
return it, with his objections, to that House in which it 
shall have originated, who shall enter the objections at 
large on their journal, and proceed to reconsider it. If, 
after such reconsideration, two-thirds of that House shall 
agree to pass the bill, it shall be sent, together with the 
objections, to the other House, by which it shall likewise 
be reconsidered, and, if approved by two-thirds of that 
House, it shall become a law. But in all such cases the 
votes of both Houses shall be determined by yeas and nays, 
and the names of the persons voting for and against the 
bill shall be entered on the journal of each House re- 
spectively. If any bill shall not be returned by the Presi- 
dent within ten days (Sundays excepted) after it shall have 
been presented to him, the same shall be a law, in like 
manner as if he had signed it, unless the Congress, by their 
adjournment, prevent its return, in which case it shall not 
be a law. 

The Veto Power. — This power vested in the President is 
not executive, but essentially legislative in its nature. It op- 
erates as a check on the hasty enactment of unwise or improper 
laws. The provision limiting to ten days the time in which the 
President may exercise his veto power is one of great importance. 
In the absence of such a provision the President could prevent 
or indefinitely suspend all legislation by inaction, and would not 
be required to disclose his ground of opposition or make any ex- 
planation of his views to Congress or the country. A counter- 
check on Congress is found in the provision that it cannot by ad- 
journment prevent the exercise of this power by the President. 

As to the grounds on which the President may interpose his 
objections to a bill, the Constitution prescribes no limitations. 
He is required to return the bill with "his objections," but these 
may relate to the constitutionality of the proposed measure, its 
expediency, its economic or political wisdom, its relation to 
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other laws or treaties, or may be entirely arbitrary or capricious. 
It is to be noted that the President cannot approve one or 
more provisions of a bill and disapprove the others. He must 
act on the bill as a whole, and approve or reject the entire act. 
It was doubtless the intention of the framers of the Constitu- 
tion to require the President to state his objections to every bill 
which he refused to sign, and this was generally observed until 
the administration of President Jackson, when the practi(!e was 
originated of allowing bills received within ten days of the ad- 
journment of Congress to go unsigned, thus in effect vetoing 
them without having to assign a reason therefor. This is called 
"the pocket veto." 

The two-thirds required to pass a bill over the President's 
veto is understood to be two-thirds of the members present 
(provided, of course, there is a quorum), and not two-thirds of 
the whole number of members of each House. 

Clause 3. — Every order, resolution, or vote to which 
the concurrence of the Senate and House of Representa- 
tives may be necessary (except on a question of adjourn- 
ment), shall be presented to the President of the United 
States; and, before the same shall take effect, shall be ap- 
proved by him, or, being disapproved by him, shall be 
repassed by two-thirds of the Senate and House of Rep- 
resentatives, according to the rules and limitations pre- 
scribed in the case of a bill. 

Designations for Enactments of Congress. — If it were 
not for the provisions of this clause, Congress might pass bills, 
and, by calling them "orders" or "resolutions," avoid sending 
them to the President for his approval. It furnishes, therefore, 
a very important check upon Congress in its relation to the 
executive. 

Either House alone may pass simple resolutions, or both 
together may pass concurrent resolutions, joint resolutions, 
or bills. 
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Concurrent Resolutions. — The concurrent resolution is 
used in expediting the business of Congress in matters pertaining 
to the collective interests of the two bodies. When agreed to 
by both Houses, it is engrossed on paper and attested by the 
clerk of the House and secretary of the Senate. It is not 
printed and does not appear among the statutes. Its resolving 
clause is as follows: "Resolved by the House of Representa- 
tives, the Senate concurring" (or vice versa). 

Joint Resolutions and Bills. — The joint resolution ap- 
pears to have originated in the House of Representatives in 1871. 
At first it was used for temporary as distinguished from per- 
manent enactments. But the distinction has been lost sight 
of, and at the present time a joint resolution is, in all respects, 
equivalent to a bill. The only difference that can be noted is in 
the phraseology of the enacting clauses. That of a joint resolu- 
tion is as follows: "Resolved by the Senate and House of 
Representatives of the United States of T^erica in Congress 
assembled." That of a bill as follows: "Be it enacted by the 
Senate and House of Representatives of the United States of 
America in Congress assembled." 

Section 8, Clause I . — The Congress shall have power to 
lay and collect taxes, duties, imposts, and excises, to pay 
the debts, and provide for the common defense and general 
welfare, of the United States; but all duties, imposts, and 
excises, shall be uniform throughout the United States. 

Taxation. — The power of taxation here conferred upon the 
general Government is limited in respect to the purpeses for 
which it may be exercised, and also the manner in which the 
taxes may be levied. The language of this clause is so far am- 
biguous as to give rise to contention as to the real nature of the 
power it confers upon Congress ; but it is now the generally ac- 
cepted interpretation that the clause is to be understood as if 
it 'read: J 'Congress shall have power tP lay and collect taxes, 
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etc., in order to pay the debts and provide for the common de- 
fense and general welfare of the United States." If this were 
not the case, and if the power to provide for the common de- 
fense and general welfare of the United States were taken to be 
separate and independent grants of power, not related to the 
purposes of taxation, our theory of the nature of the Federal 
Government would have to be changed. It would 'no longer be 
a Government of limited powers, but would be omnipotent, for 
the reason that providing for the common defense and general 
welfare might be taken to include anything the Government 
_ could possibly do.i^ It appears, therefore, that Congress is 
limited in its powers of taxation to one of the three purposes 
named. The first two being clear and specific, questions as to 
the constitutionality of the tax laws of Congress have arisen 
chiefly under the third — the power to promote the general wel- 
fare. It is on this ground that the constitutionality of protect- 
ive tariff laws has been questioned. 

Limitations on Methods of Levying. — In regard to the 
manner in which they are to be levied. Congress is limited by the 
rules that duties, imposts, and excises must be uniform through- 
out the United States, and that direct taxes are to be levied ac- 
cording to the population. 

Implied Limitation. — There is a further limitation upon 
the taxing power of the United States, not expressed in the 
Constitution, but implied from the nature of our system of 
government: The Federal Government cannot so exercise its 
power of taxation as to curtail the rightful powers of the States, 
destroy the means or agencies employed by them in the exercise 
of these powers or interfere with the free discharge of their 
constitutional functions. i^ Each government within the sphere 
of its legitimate activities must be taken to be supreme. In 

17. Pomeroy, Const. Law, Sees. 273-4. 

18. McOulloch V, Maryland, 4 Wheat. 316. 



THE LEGISLATURE. 77 

view of this limitation on its taxing power, it has been held that 
Congress cannot tax the revenues of a municipal corporation, i^ 
nor lay a tax on income derived from municipal bonds,20 nor 
impose a tax on the salary of a judicial officer of a State,2i nor 
impose taxation on the process or proceedings of the State 
courts. 22 Similar limitations on the taxing power of the States 
wiU be discussed later. 

Kinds of Taxes. — Congress may lay and collect taxes, 
duties, imposts, and excises. "Taxes" is the most compre- 
hensive of these terms, and in its broadest sense includes all the 
others, but, as it is sometimes used in contradistinction to the 
words of more restricted scope and specific meaning, it was 
proper that all should be enumerated. "Duties" includes taxes 
on imports and exports, but, as a subsequent clause of the Con- 
stitution forbids the taxing of exports, the term as used adds 
nothing to the scope of the taxing power. It is thus made prac- 
tically synonymous with "imposts," which are taxes levied on 
imported goods. "Excises" means taxes laid upon the manu- 
facture, sale, or consumption of commodities within the country 
and upon licenses to pursue certain occupations. 23 A "capi- 
tation tax" is a poll tax — that is, a sum demanded from each 
person without regard to his property or business. 

Taxes are classified generally as direct and indirect. As 
these terms are used in political economy, and as generally un- 
derstood, a direct tax is one demanded of the person who it is 
intended shall pay it, as a tax on land or a poll tax; while an in- 
direct tax is one demanded from one person in the expectation 
that he will indemnify himself from others, such as a tax on- 
imports. 24 

loT U. S. V. Railroad Co., 17 Wall. 322. 
20. Pollock V. Trust Co., 157 U. S. 429. 
21 Collector v. Day, 11 Wall. 113. 

22. Smith v. Short, 40 Ala. 385. 

23. Cooley on Taxation, 3. 

24. Burroughs, Taxation, Sec. 3. 
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Income Taxes. — But when the meaning of the term "direct 
tax" as iised in the Constitution first came before the Supreme 
Court, that body decided that it was to be taken in a narrower 
sense than above indicated, and limited to capitation taxes and 
taxes on land. 25 Income taxes were, therefore, not regarded as 
direct taxes, and when collected by the United States during 
the Civil War and the following years, they were levied according 
to the rule of uniformity, and not according to population; but 
when this question again came before the Supreme Court in con- 
sequence of the income tax law of 1894, the earlier decisions were 
overruled, and it was held that income taxes, whether laid on 
real or personal property or the income therefrom, are direct 
taxes within the meaning of the Constitution; and, to be valid, 
must be apportioned according to the respective numbers of the 
States. 26 Taxes on the circulation of State banlts27 and taxes 
on the devolution of title to real estate28 are not, however, to 
be included in this category; they are properly regarded as 
excises. 

Power of Taxation Coextensive with Jurisdiction. — 
The general power of Congress to lay and collect taxes, duties, 
imposts, and excises extends to all places over which the Gov- 
ernment extends — ^to the District of Columbia and to all the 
other Territories of the United States as well as to the 
organized States. 28^ Direct taxes may be apportioned among 
the Territories and the District of Columbia as well as the 
several States; but Congress is not bound to include the Ter- 
ritories and the District within the operation of a law levying 
a direct tax.29 The status of our newly acquired Territories 



25. Hylton v. U. S., 3 DaU. 171. 

26. PoUock V. Trust Co., 158 U. S. 601. 

27. Veazie Bank v. Fenno, 8 Wall. 533. 

28. Scholey v. Rew, 23 WaU. 331. 

28J. Loughborough v. Blake, 5 Wheat. 317. 

29. McCulloch V. Maryland, 4 Wheat. 316: Osbom v. Bank of U. S.. 
9 Wheat. 738. 
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under the revenue laws of the United States will be referred to 
later. (See page 193.) 

Clause 2. — To .borrow money on the credit of the 
United States. 

Power to Borrow Money. — In addition to the power -of 
raising money by taxation, Congress has authority to borrow 
money on the credit of the United States. The language of this 
grant is as broad as possible, and the power it confers must be 
taken as coextensive with the needs and activities of the Gov- 
ernment. Any question, therefore, which can arise as to the 
borrowing of money, or the use to which it is to be put, will be 
one of policy rather than constitutional power. 

As the power to borrow is unlimited, so also are the means 
which Congress may employ in its exercise. Money may be 
raised by the issue and sale of Government bonds, or by issuing 
certificates of indebtedness, or scrip, or other forms of obliga- 
tions for debts or services rendered; or the same purpose may be 
accomplished by the issue of Treasury notes, either directly or 
indirectly through the instrumentality of the national banks. ^9 

Clause 3. — To regulate commerce with foreign na- 
tions, and among the several States, and with the Indian 
tribes. 

Commerce. — It will be recalled that the lack of all power 
in the Congress of the Confederation to regulate commerce was 
one of its greatest weaknesses, and that the very first movement 
to amend the Articles of Confederation so as to make them ade- 
quate to the exigencies of the Union originated in an attempt to 
confer upon the general Government enlarged powers over this 
subject. The ruinous state of commerce as it existed prior to 
the adoption of the Constitution was a cause for great alarm. 
Knowing the w^eakness of Congress and its inability to enforce 
opposing measures, foreign nations regulated their commerce 

29. McCulloch V. Maryland, 4 Wheat. 316; Osbom v. Bank of U. S., 
9 Wheat. 738. 
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with the United States entirely in their own interests. Most of 
the then States had harbors on the ocean and, in addition to their 
foreign commerce, were engaged in trade among themselves. 
There could, of course, be no uniformity of regulations touching 
such trade, but so many embarrassing and unreasonable regula- 
tions were actually adopted that mutual distrust, jealousies, and 
rivalries soon threatened the very existence of the Union itself. 
All thinking men saw the necessity of making the grant as ex- 
tensive as the mischief, and Congress was given power to regu- 
late "commerce with foreign nations, and among the several 
States, and with the Indian tribes." 

What Is Included. — This power of Congress, although it 
is to be construed liberally, must be strictly limited to the three 
classes of commerce mentioned in the Constitution. Each State, 
therefore, retains full and complete control over all commerce 
carried on wholly within its own borders; and it is not until 
commerce passes the boundaries of a State and begins a course 
which is to end in another State or in a foreign country that it 
becomes subject to the regulation of Congress. 3" The Supreme 
Court of the United States has given a broad construction to 
this term. It is not limited to the sale and exchange of com- 
modities, but includes their transportation, whether this be by 
land or sea, and also the means, agencies, or instrumentalities by 
which commerce is, carried on. It includes passenger and freight 
traffic and the transmission of telegraph messages. It extends 
to the regulation and government of seamen on American ships, 
to the establishment of rules of navigation, the law of the road 
at sea, and to the marine system of lights and signals ; to the pro- 
tection and security of commerce, including laws respecting 
light-houses, beacons, buoys, dykes, dams, levees, the improve- 
ment of rivers and harbors, derelicts, and wrecks of the sea; to 
the designation of ports of entry and delivery ; to the charges of 



30. Veazie v. Moor, 14 Howard,' 667. 
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railroads engaged in inter-State commerce, and to many other 
subjects. 31 • 

When Exclusive, When Concurrent. — As to the control 
of Congress and the States over commerce, the following rules 
may be stated as a result of the authorities : 

1. If it is a subject of commerce over which Congress is 
given paramount control, or with regard to which it has legis- 
lated, the States cannot lawfully adopt any measures which, on 
the one hand, tend to regulate, obstruct, or interfere with such 
commerce, or, on the other, is inconsistent with the legislation 
of Congress. 32 

2. If the subject is national in its character and can be 
properly regulated only by a uniform system, the States cannot 
lawfully legislate on the subject, even if Congress does not; for, 
in that case, it is to be assumed that Congress intends the subject 
to be free from regulations or restrictions. ^^ 

3. If the subject is of a local and limited nature and likely 
to be most wisely dealt with by varying regulations, suited to 
the different localities, the States "may legislate in the absence 
of an act of Congress on the same subject. 3* 

4. If State legislation, touching any matter of foreign or 
inter-State commerce, is in the nature of a proper police regu- 
lation and not intended as a regulation of such commerce, even 
though it may incidentally or remotely affect the same, it wiU 
be valid in the absence of a law of Congress covering the same 
ground. 35 

Numerous cases involving a conflict of jurisdiction between 
State and Federal Governments have naturally arisen, and the 



31. U. S. V. Craig, 28 Fed. 795; 2 Story, Constitution, Sees. 1075, 
1076. 

32. Brown v. Maryland,12 Wheat. 419 ; Gibbons v. Ogden,9 Wheat. 1 . 

33. Bowman v. Chicago & N. W. R. Co., 125 U. S. 465. 

34. Wilson v. Blackbird Creek Marsh Co., 2 Pet. 245. 

35. Sherlock v. Ailing, 93 XJ. S. 99. 
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decisions of the Supreme Court tliereon have done much to 
clearly define the power of these Governments with regard 
to matters concerning foreign or inter-State commerce. In 
regard to 

Navigation, it has been decided that the power of Con- 
gress extends to all navigable waters of the United States, and 
navigable waters are those which "form in their ordinary condi- 
tion by themselves, or by uniting with other waters, a continued 
highway, over which commerce is or may be carried on with 
other States or foreign countries. -^^ Jt extends, also, to all the 
incidents of such navigation as a part of foreign or inter-State 
commerce, and to the means and instruments by which it is 
carried on. Hence, ships, tugs, towboats, etc., navigating the 
high seas and the great waterways of commerce, are not subject 
to conditions or restrictions imposed by the States, except those 
which relate to the police of their o'wn harbors. ^7 

Regulation of Ports and Harbors. Pilotage. — ^These 
are subjects over which it is conceded the States have full power 
to legislate until Congress chooses to enter 'the field, when, of 
course, any State legislation inconsistent with that of Congress 
has to give way. They are subjects, too, which are very gen- 
erally left to the control of local legislation, as being better cal- 
culated than a uniform system to meet all the requirements of 
varying local conditions. 

Ferries and Bridges. — The authority to regulate ferries 
on the navigable rivers of the United States has never been 
claimed by the general Government, but has always been ex- 
ercised by the States. Congress, having the power of full con- 
trol over all the navigable waters of the United States, may au- 
thorize or prevent the construction of bridges over navigable 
rivers. The States may also authorize such bridges, provided 

36. The Daniel Ball, 10 Wall. 557, 563. 

37. Moran v. New Orleans, 112 U. S,, 69; Sinot v. Davenport, 22 
How.227.,'i) 
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they do not interfere with existing regulations of Congress or 
constitute a material impediment to commerce. If bridges have 
been so constructed, Congress may, in- its discretion, having in 
view the greatest good to the general commerce of the country, 
order them abated as nuisances or legalize them and declare 
them to be lawful structures. ^s 

Immigration, Embargo. — Since commerce is not lim- 
ited to an exchange of commodities, but includes as well inter- 
course with foreign nations, and since intercourse includes trans- 
portation of passengers, it is this commerce clause of the Con- 
stitution which gives Congress its authority to control abso- 
lutely all immigration into the United States. It furnishes au- 
thority for the statutes which forbid the importation of alien 
laborers under contract and which exclude the Chinese. ^^ It 
was also resorted to as authority for the Embargo Act of 1807. 
The constitutionality of this measure was never passed upon by 
the Supreme Court, but it 'was upheld by the district courts. 
Story regards this exercise of the great power of Congress over 
commerce as going to its extreme limits.*" 

State Taxation. — There have been numerous cases of con- 
flict between the power of the States to tax property found 
within their borders and the power of Congress to regulate com- 
merce. The decisions on these cases have established the fol^ 
lowing points : Any tax distinctly laid by a State on commerce 
which comes under the control of Congress is void, even though 
Congress has refrained from legislating on the subject. •*! Com- 
merce which starts within a State in transit to another State or 
a foreign country, or which comes into a State, as its destination, 
from without, is inter-State commerce equally with that which 



38. Willamette Iron Bridge Co. v. Hatch, 125 U. S. 1 ; Wheeling 
Bridge Case, 13 How. 518. 

39. Passenger Cases, 7 How. 282. 

40. 2 Story, Constitution, Sees. 1289-1292. 
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is merely passing through a State. 42 A State cannot tax goods 
imported from abroad so long as they remain in the hands of the 
original importer, or, having left his hands, so long as they re- 
main in the original packages of importation. But when the 
importer has parted with them, or .when the original cases have 
been broken up, then the goods become taxable as a part of the 
general property in the State. ^s "While inter-State commerce 
cannot be regulated by a State, by the laying of taxes thereon 
in any form, yet whenever the subject of taxation can be sep- 
arated, so that that which arises from inter-State commerce can 
be distinguished from that which arises from commerce wholly 
within the State, the distinction will be acted upon by the 
courts, and the State permitted to collect that arising from 
commerce wholly within its own territory. "^^ This applies par- 
ticularly to railroad, telegraph, and sleeping-car companies. 
Goods produced in any State, but intended for exportation, are 
subject to taxation in the State of production until actually put 
in transit for their destination beyond the State limits, or deliv- 
ered to a carrier for that purpose; and, conversely, goods sent 
from one State to another cease to be in transit and are taxable 
the moment they reach their destination and are there offered 
for sale, provided they are taxed as other goods are, and are not 
unfavorably discriminated against because thej^ are the product 
or manufacture of another State. ^^ The business of insurance, 
as ordinarily conducted, is not commerce. Hence, a State may 
tax foreign insurance companies or prescribe the conditions 
under which they may do business within its limits. *6 A State 



42. State Freight Tax Cases, 15 Wall. 232. 

43. Brown v. Maryland, 12 Wheat. 419; Cogk v. Pennsylvania, 97 
U. S. 566. 
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45. Woodruff v. Parham, 8 WaU. 123. 
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may generally tax trades, professions, and occupations ;47 it may 
tax brokers dealing in money or exchange,*^ but it cannot tax 
"drummers" in such a way as to discriminate against the intro- 
duction and sale of the products of another State. ^^ 

Police Power. — ^The police power of the States and the 
commercial power of Congress often come in conflict, but they 
are coordinate powers and must exist together. Congress, under 
pretense of regulating commerce, must not encroach upon the 
domestic police of the State; neither must the State, under guise 
of its police power, interfere with the paramount control of Con- 
gress over commerce. A State may enact sanitary, quarantine, 
and reasonable inspection laws; it may take such action as will 
prevent the introduction into the State of convicts, paupers, and 
persons or animals suffering from contagious or infectious dis- 
eases, but it must not interfere with transportation into or 
through the State beyond what is absolutely necessary for its 
self-protection, nor, imder cover of its police power, substantially 
burden or prohibit foreign or inter-State commerce, ^o A State 
may not lay a tax on immigrants, as this would amount to a reg- 
ulation of commerce ;5i but it may require a report to be made 
of the passengers brought into its ports from abroad and pre- 
scribe a penalty for failure to comply with its terms. ^2 With re- 
gard to intoxicating I'.quors shipped into one State from another 
or from a foreign country, the case of Leisy v. Hardin, ^3 over- 
ruling Pierce v. New Hampshire, ^4 holds that it is a subject 
which properly comes under the power of Congress. to regulate 



47. Fioklen v. Shelby, etc., 145 U. S. 1. 

48. Nathan v. Louisiana, 8 Hqw. 73. 
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commerce, rather than under the police power of the States ; but 
an act of Congress, commonly known as the "Wilson Law," ex- 
cepts the traffic in intoxicating liquors from the control of Con- 
gress, and places it under the control of the .separate States to 
regulate or prohibit as they see fit.^^ 

Inter-State Commerce Act. — By this act an Inter-State 
Commerce Commission is created with power to investigate 
complaints and to enforce the provisions of the law, which was 
designed to prevent unjust discriminations, whether by rebate, 
special rate, drawback, or other device, also the giving of undue 
preference to any person, corporation, or locality, or to any par- 
ticular description of traffic. The Commission has power also 
to decide what rates are just and reasonable, and to prevent a 
greater aggregate charge being made for a "short haul" than for 
a "long haul." This act applies to all common carriers engaged 
in the transportation of persons or propertj^, by rail or water, or 
both, from one State to another, or from a point within the 
United States to a foreign country, and they are required to 
make annual reports to the Commission, giving certain statistics 
of their business. The act does not apply to traffic carried on 
wholly within a State. 

Commerce with Indian Tribes. — The Indian tribes are 
regarded as dependent, domestic nations. They have power to 
make treaties with the United States, but are under the legis- 
lative control of Congress. In their domestic government, how- 
ever, they are left largely to their own rules and traditions. AD 
intercourse or commerce to which Indians are parties, whether it 
be between white persons and Indians or between different In- 
dian tribes or their members, and whether upon the reservations, 
in the Territories, or within the States, is subject to the control 
of Congress. 5^ And Congress may provide for the punishment 



55. As to the constitutionality of this statute, see In re Rahrer, 
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of acfs or conduct growing out of or connected therewith, re- 
sulting in injury either to the Indian or the other party, or 
calculated to interrupt or destroy its peaceful or beneficial 
character/ 7 

Clause 4. — To establish a uniform rule of naturaliza- 
tion, and uniform laws on the subject of bankruptcies, 
throughout the United States. 

Naturalization. — Naturalization is the act by which, in 
pursuance of lawful authority, one who is not otherwise entitled 
to the -rights, privileges, and immunities of a natural-born cit- 
izen has these attributes of citizenship conferred upon him. 
Under the authority conferred by this clause. Congress has en- 
acted a rmiform rule of naturalization which provides: for a res- 
idence of five years before the applicant may be^'admitted to 
citizenship; for a declaration of intention to become a citizen, 
which must be made at least two years prior to the final applica- 
tion; that at the time of making his final application/the appli- 
cant shall declare on oath or affirmation that he will support the 
Constitution of the United States; that he renounces and ab- 
jures all allegiance and fidelity to any foreign prince or State, 
and, in case he shall have borne any hereditary title, or have 
been of any of the orders of nobility in the kingdom or State 
from which he came, that he expressly renounces such title or 
order of nobility; that at the time of making his final applica- 
tion the applicant shall have been a resident of the State or 
Territory in which he then resides for at least one year, and, 
during that time, shall have behaved as a man of good moral 
character, attached to the principles of the Constitution; and, 
finalh'-, that residence, character, etc., must be proved by wit- 
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nesses.58 The privilege of naturalization is limited to "aliens 
being free white persons, and to aliens of African nativity and 
persons of African descent. "^^ 

In addition to the process of naturalization above de- 
scribed, naturalization may be effected by a grant of the priv- 
ilege to certain named individuals; by the acquisition by the 
United States of territory formerly belonging to a foreign power, 
with its people, the latter thereupon becoming citizens of the 
United States, as was the case in the annexation of Texas; and 
by a collective naturalization upon the admission of a Territory 
to Statehood, including all those who are resident in the Ter- 
ritory and included in the new political community, but who 
were not previously citizens of the United States. *<• 

Power of Congress over Naturalisation. — The power to 
provide for a uniform system of naturalization of aliens is ex- 
clusive in Congress, and the propriety of this provision is evi- 



58. Infant children of aliens, though born out of the United States, 
if dwelling within the United States at the time of the naturaUzation of 
their parents, become citizens by such naturalization. West v. West, 8 
Paige, N. Y. 433. 

If a widow and her infant son, who are citizens of a foreign country, 
come to this country, and she marries a naturalized citizen of the United 
States, she thereby becomes a duly naturalized citizen, and her son also 
thereby becomes a citizen. U. S. v. KeUar, 13 F. R. 82. 

A soldier of the age of twenty-one years or over, regularly discharged 
from the Army of the United States, may be admitted to citizenship with- 
out a previous declaration of intention and with a single year's residence. 

An alien of twenty-one years or over who has served five consecutive 
years in the United States Navy or one enlistment in the Marine Corps, 
and has been honorably discharged, shall be admitted to citizenship 
without a previous declaration of intention. 

No alien who shall be a native citizen or subject of any country with 
which the United States shall be at war at the time of hi^ application shall 
be then admitted to citizenship. 

59. Rev. St. U. S., Sec. 2169. A person of half white and half 
Indian blood is not a "white person" within the meaning of the natural- 
ization laws. 
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dent. 61 As will be seen from a subsequent clause of the Consti- 
tution, the citizens of each State are entitled to all the privileges 
and immunities of citizens in all the other States. If each 
State possessed the power of investing whomsoever it might 
choose with the character of citizenship, it could grant to any 
class or race of foreigners all the rights and privileges in other 
States which those States would be able to confer upon persons 
of their own choice, thus introducing an element of intolerable 
discord. 62 Again, since the Federal Government has charge 
of all our foreign intercourse, and since American citizens have 
the right of appealing to that Government for protection against 
all aggressions upon their rights by foreign governments or their 
agents, it is proper that the United States should determine who 
may become its citizens and so be entitled to its protection. 

Power of the States over Aliens. — Although the States 
cannot grant the privilege of naturalization to aliens, they have 
still a wide field of legislation with regard to their rights and 
disabilities. They may grant or withhold from them the priv- 
ilege of holding and transmitting real estate; they may confer 
upon them the right of suffrage under such conditions as they 
see fit to prescribe, and may thus extend to them the privilege 
of voting for electors of President and Vice-President, for rep- 
resentatives, and for the members of the State Legislatures 
who choose senators. In this sense and to this extent a State 
may invest aliens with the privileges of its own citizenship, but 
it cannot make them citizens of the United States, nor confer 
any rights and immunities that will not be restricted to its own 
territory and its own laws. 

Expatriation. — The right of expatriation is the right of a 
person on removing from one State to another to sever his polit- 



61. U. S. V. Vaiato, 2 Dall. 370. The early case of Collet v. Collet, 
2 DaU. 294, holding that a State might pass naturalization laws, was soon 
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ical connection with the former, and be exempt from personal or 
political duties toward it, and to acquire the rights and standing 
of a citizen in the latter. ^3 Congress has declared that "ex- 
patriation is a natural and inherent right of all people, indis- 
pensable to the enjoyment of the rights of life, liberty, and 
the pursuit of happiness"; and "any declaration, instruction, 
opinion, order, or decision of an officer of the United States 
which denies, restricts, impairs, or questions the right of expa- 
triation is inconsistent with the fundamental principles of the 
Republic." The decisions of the courts accord with this declar- 
ation. Many governments hold, on the contrary, that allegiance 
is perpetual and cannot be renounced. 

Bankruptcy. — A bankrupt law is one which operates, 
under certain specified conditions, to discharge a debtor from 
the legal obligation to pay his debts. A general condition of 
these laws is that the debtor shall surrender all his property 
(except certain property or property to a limited amount, some- 
times specially exeriipted) for the benefit of his creditors. The 
English bankruptcy laws related to merchants and traders and 
could be taken advantage of only by them, but our laws are not 
so limited. 

The Constitution gives Congress power to enact uniform 
laws on the subject of bankruptcies, but it has been held that 
this is not excliisive, and that it is within the authority of the 
States to pass laws on the subject in the absence of such legisla- 
tion by Congress. But when Congress does adopt a measure of 
this character, it at once operates to supersede and suspend all 
State legislation on the subject until the national law shall be 
repealed.64 State laws, when valid and in force, are limited in 
their operation to debts contracted after their enactment, since 
to make them applicable to debts previously contracted would 



63. Black, Const. Law, p. 528. 

64. Sturges v. Crowninshields, 4 Wheat. 122; Ogden v. Saunders, 
12 Wheat. 212. 



THE LEGISLATURE. 91 

violate that provision of the Constitution which forbids the 
States to enact laws impairing the obligation of contracts. Nor 
can they be made to apply to non-resideni; creditors; unless it be 
with their own consent. ^^ g^^ since there is nothing in the 
Constitution which prohibits Congress from passing laws which 
impair the obligation of contracts, it is universally conceded that 
a national bankrupt law, though it includes such features, with 
provisions compulsory upon creditors, is valid and constitu- 
tional.66 A bankrupt law may recognize and give to those who 
become subject to its provisions the benefit of the exemption 
laws of the States in which they respectively reside, and the fact 
that these differ in liberality is not to be regarded as depriving 
the bankrupt law of the character of uniformity. Indeed, this 
is a j\ast and equal rule, since the bankrupt's debts are con- 
tracted on the understanding that he is entitled to the exemp- 
tions provided by the laws of his own State, and creditors can- 
not complain when he is allowed them.67 

Congress has enacted four different bankrupt laws. That 
of 1800 was repealed in 1803; that of 1841 was repealed in 1843; 
that of 1867 was repealed in 1878. The present law was enacted 
in 1898. 

Clause 5. — To coin money, regulate the value thereof 
and of foreign coin, and fix the standard of weights and 
measures. 

Coining Money. — This clause and a subsequent one, 
which forbids the States to coin money, operatp to place the 
whole subject of coining money and regulating its value under 
the exclusive control of Congress. The reason for so placing it 
is apparent. If the several States might coin money, fix its 
standard of purity, and determine its value, all uniformity in 
exchanges, in prices, in the values of commodities, would at once 

65. Gilman v. Lockwood, 4 Wall. 409. 

66. Fed. Cases, Nos. 4,559 and 10,632. 

67. 13 Fed. R., 659; Cooley, Prin. Const. Law, p. 81. 
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be lost, and the business of the community would be thrown into 
hopeless derangement.^* -To coin money is to stamp pieces of 
metal for use as a medium of exchange in commerce, according 
to fixed standards of value. The power to regulate the value 
of coined money includes the power to determine what denom- 
inations of money shall be struck at the mint,^^ and also to de- 
termine what proportion of pure metal and what of alloy shall 
enter into the composition of each coin. And when a bimetallic 
standard is maintained, it includes the right to make such ad- 
justments as may be found necessary to maintain a uniform 
standard. Congress has regulated the value of foreign coin by 
declaring that their value, "as expressed in the money of ac- 
count of the United States, shall be that of the pure metal of 
such coin of standard value." 

Under this clause of the Constitution is often discussed the 
so-called legal-tender acts, by which Congress, during the Civil 
War, issued a large amount of Treasury notes and made them 
legal tender in the payment of private debts and all public dues, 
except duties on imports and interest on the public debt. Making 
Treasury notes legal tender is not, however, coining money, and 
the Supreme Court, in sustaining the validity of these acts, as 
applied to the payment of either pre-existing or subsequently 
contracted debts, ^o did not rely on this clause of the Constitu- 
tion for authority. The power to declare what should be legal 
tender was said to be a sovereign power, vested by necessary 
implication in Congress in connection with the powers over the 
currency expressly granted. ^i It was held that the legal-tender 
acts do not prevent the States, in the exercise of their own sov- 
ereignty, from determining in what money they will collect their 
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taxes/2 nor to prevent private parties from stipulating in their 
contracts in what currency they shall be discharged^^ 

Weights and Measures. — Thus far Congress has not seen 
fit to fix, in an authoritative manner the standard of weights 
and measures. This has been left to the States. In 1873, how- 
ever, an act was passed making it lawful to employ the weights 
and measures of the metric system throughout the United States. 
Congress has also established a uniform troy pound for the regu- 
lation of the coinage, and defined and established the units of 
electrical measure. (Act of July 12, 1894.) 

Clause 6. — To provide for the punishment of counter- 
feiting the securities and current coin of the United States. 

Power to Punish Counterfeiting. — Under the authority 
here conferred. Congress may punish the counterfeiting of the 
notes and coin of the United States; and, since the grant of a 
greater power includes the less, it may also provide a punishment 
for passing counterfeit money, or having it in possession with 
intent to pass it, or bringing it into the United States with that 
intent.'^* Congress has accordingly, by severe laws, sought to 
prevent the making and circulation of counterfeit money. The 
States may also provide a punishment for circulating counter- 
feit coin of the United States within their limits, for the reason 
that they have the right to pimish for the fraud arid wrong done 
by one who knowingly imposes on his fellow-citizens with false 
and worthless imitations of money, ^s - 

Clause 7. — To establish post-offices and post-roads. 

Post-offices and Post-roads. — The words of this grant 
were poorly chosen to express the wide range of power which, by 
common consent. Congress has seen fit to exercise. This poAver 
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includes the organization of the Post-office Department, the ap- 
pointment of its many officers, the location of post-ofRces, the 
renting, buying, or building of houses to provide suitable ac- 
commodation for such offices, the designation of the routes over 
which the mail shall be carried, the making of all contracts for 
the transportation of the mails, the purchase of all supplies 
needed for the business of the Department, the manufacture of 
stamps and stamped envelopes, and the definition and punish- 
ment of crimes which tend to destroy the efficiency of the service 
or endanger the security of the mails. "To establish post- 
roads" has been interpreted in a few cases as furnishing au- 
thority for laying out and constructing roads for the carrying of 
mails, though it has generally been limited to the selection of 
existing routes. Congress has by law designated the post-roads 
of the United States. ^^ All railroads which are now or may be 
hereafter in operation are included. Under its authority to 
control the mails. Congress has declared certain matter to be 
immailable, including papers and advertisements relating to 
lotteries, obscene or indecent matter, and matter sent for the 
purpose of defrauding. 

The Post-ofSce Department has grown to enormous propor- 
tions, and produces annually an immense revenue. There have 
been but few years, however, in which its income has equalled 
its expenditures. Congress makes up the deficit by appropria- 
tions. The Department is under the charge of the Postmaster- 
General, who is a member of the President's Cabinet. His au- 
thority over the ordinary workings of the Department is com- 
plete, and extends to the appointment of all postmasters whose 
annual commissions are less than one thousand dollars. 

Clause 8. — To promote the progress of science and 
useful arts, by securing, for limited times, to authors and 
inventors, the exclusive right to their respective writings 
and discoveries. 
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General Rule of Property in Products of Intellectual 
Labor. — The prevailing doctrine in regard to proprietary rights 
in the products of intellectual labor is that everyone has a natural 
right to and dominion over his own ideas and the fruits of his 
brain-work; he may keep them to himself or impart them to 
others at his option; but when once voluntarily published by 
him, in the absence of statutory provisions for their protection, 
they_ are beyond his control, and become the property of the 
public, equally available to all. Hence, for the purpose of pro- 
moting science, encouraging literature, and stimulating inven- 
tions. Congress has enacted certain laws by which the natural 
rights of authors and inventors are protected, and the public, 
at the same time, profited by their genius. '^^ These are the 
copyright and patent laws of the United States. 

Copyrights. — ^A copyright is an exclusive privilege, se- 
cured according to law, of printing or otherwise multiplying and 
vending copies of a certain artistic or literary production. In 
the case of a dramatic composition, it includes the right of pub- 
licly performing or representing it, or causing it to be performed 
or represented by others. And authors or their assigns have 
the exclusive right to dramatize any of their works for which, 
under the laws of the United States, they have obtained a 
copyright. 

Copyrights are granted for the term of twenty-eight years 
from the time of recording the title thereof, as required by law. 
The right of renewal, upon complying with prescribed regula- 
tions, for a further period of fourteen years, is granted to the 
author, inventor, or designer, or to his widow or children if he 
be not living, at the expiration of the first period. 

Patents. — As used here, a patent is an instrument, se- 
cured according to law, by which the United States secures to 
an inventor for a limited time the exclusive right to his own 
productions. 

77. Smith, Personal Property, 71. 
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Under the laws of the. United States the following are the 
essential elements of a patentable production: 

1. The alleged invention must be new, "not known or 
used by others in this country." 

2. It must possess utility. Inventions of a mischievous 
or immoral nature, and such as are wholly useless, are not pat- 
entable; but the degree of utility is not important. 

3. The invention must not have been known or used by 
others in this country. The applicant must be, therefore, not 
only an original, but the first inventor. If there should be more 
than one original inventor, the first to reduce the invention to a 
practical working condition is entitled to the patent. 

4. The alleged invention must not have been "patented 
or described in any printed publication in this or any foreign 
country before his invention or discovery thereof" (not before 
his application for a patent), "and not in public use or on sale 
for more than two years prior to his application, unless the same 
is proved to be abandoned. " That is, if his invention has not 
been in public use or on sale for more than two years, and if it is 
not shown that during this t'.me he intended to abandon it, the 
other conditions being satisfied, the applicant is entitled to a 
patent. 

A patent is granted for a period of seventeen years, and 
may, imder prescribed conditions, be extended for a further 
period of seven years. 

Clause 9. — To constitute tribunals inferior to the 
Supreme Court. 

The system of courts established by Congress for the United 
States will be discussed under Article III. (See page 157 et seq.) 

Clause 10. — To define and punish piracies and felonies, 
committed on the high seas, and offenses against the law 
of nations. 
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Piracies and Felonies. — In international law piracy is de- 
fined as "robbery or forcible depredation on the high seas, com- 
mitted without lawful authority, and done animo furandi, and 
in the spirit of universal hostility. "^^ But it is to be noted that 
Congress is given authority to enlarge the scope of this crime, 
and, therefore, piracy according to international law may mean 
one thing, and piracy as defined by the statutes of the United 
States another. Congress has accordingly declared that piracy 
shall consist of the crime of piracy as defined by the law of na- 
tions, and such particular acts as robbery on the high seas or on 
shore by the crew of a piratical vessel, murder on the high seas, 
and the slave trade. ^9 Great Britain and other countries have 
also declared the slave trade piracy, but it is not piracy at in- 
ternational law.80 

Felony is a term of loose signification. At common law it 
includes any crime which is punishable by death or forfeiture of 
lands and goods. As to the punishment of felonies committed 
on the high seas, it may be remarked that since Congress may 
exercise an exclusive control over the foreign commerce of the 
country, it is both proper and necessary that it should have 
jurisdiction over crimes committed on the highway of that 
commerce. By ' high seas" is meant the \minclosed waters of 
the ocean beyond low-water mark. 

Offenses Against the Law of Nations. — Congress is also 
given authority to define and pimish offenses against the law of 
nations — ^that is, the law by which independent nations agree to 
be governed in their intercourse with each other. Illustrations 
of the exercise of this power are to be foimd in the "neutrality 
laws," which forbid the fitting out and equipping of armed ves- 
sels or the enlisting of troops for either of two belligerent powers 
with which the United States is at peace; and again, in the laws 
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which prohibit the organizing within the country of armed 
expeditions against friendly nations.^i 

Clause 1 1 . — ^To declare war, grant letters of marque 
and reprisal, and make rules concerning captures on land 
and water. 

War. — In examining the war powers of the United States 
it will be found that the f ramers of the Constitution were careful 
to distribute them and to place such checks upon their exercise 
as would effectually guard against the creation of a strong mili- 
tary government and the consequent danger to the liberties of 
the people. The first of these powers, that of "declaring war," 
was vested in Congress. In most of the European monarchies 
the king or other sovereign declares war, but in Great Britain 
this power is limited in its importance and possible application 
by the fact that Parliament alone has the power to raise and 
maintain armies and navies — the control of the purse. 

War has been defined as "that state in which a nation pros- 
ecutes its right by force. "^^ Hostilities against a foreign nation 
are usually inaugurated by a formal declaration of war, but war 
may be commenced, prosecuted, and terminated without any 
such declaration by either of the belligerents. In such a case 
Congress may recognize the existence of actual hostilities and 
declare that a state of war in fact exists. This happened in the 
case of our war with Mexico. During the rebellion a state of 
war was recognized by all the departments of the Government 
as existing, but there was no declaration of war and no formal 
declaration by Congress that a state of war in fact existed. The 
power to declare war necessarily includes the authority to pros- 
ecute the war and make it effective by all and any means and 
in every manner known to and exercised by any independent 
nation under the rules and laws of war, as the same are ascer- 
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tained by the principles of international law.83 When war 
exists, the Government possesses and may exercise all those 
extreme powers which any sovereignty can wield under the 
rules of war recognized by the civihzed world; and among these 
is the power to acquire territory, either by conquest or by 
treaty ,84 to create military commissions for the trial of military 
and other offenses in districts where the civil law is displaced 
by warlike operations,85 and to establish provisional courts in 
conquered territory.^e But there is and can be no power to 
displace the guarantees and protections of the Constitution 
when the civil courts are discharging their functions and can 
enforce them. 

Letters of Marque and Reprisal. — A letter of marque is 
a commission given to a private ship by a government to make 
reprisals on the ships of another government. The power to 
declare war includes the power to grant letters of marque and 
reprisal, but this latter power was granted specifically, because 
it is sometimes resorted to in an effort to obtain redress where a 
nation has been injured in its own right or that of its subjects, 
without a resort to further hostilities. 

Rules Concerning Captures. — Under this authority Con- 
gress may make rules concerning the disposition of all things 
taken, seized, or captured by the national forces. It may enact 
statutes providing for the disposition of enemies' or neutral ships 
and goods taken at sea, of public and private property of the 
enemy taken on land, and of the persons of enemies taken pris- 
oners. As a legitimate means of prosecuting the war the prop- 
erty of a belligerent may be seized, confiscated, and disposed of 
absolutely at the will of the captor; but, until rules are made 
concerning captures and confiscations, no private citizen can 
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enforce rights of forfeiture, either with or without judicial 
assistance. 

Clause 12. — To raise and support armies; but no ap- 
propriation of money to that use shall be for a longer term 
than two years. 

The Army. — ^The Constitution makes the President com- 
mander-in-chief of the Army, but he cannot maintain a large 
standing army without the consent of Congress, for to that body 
is given the power to raise and support armies. But Congress 
even appears to be not wholly trusted, for no appropriation of 
money to that use shall be for a longer period than two years. 
The power, therefore, remains in the people at every change in 
the House of Representatives to dictate the policy of the Gov- 
ernment in regard to the Army and its maintenance. Appro- 
priations are actually made for one year only. 

The means or methods of raising armies are not prescribed, 
and the natural inference is that Congress may resort to any 
means of raising troops which the exigencies of the case may re- 
quire. Congress may provide for the voluntary enlistment of 
men into the regular Army of the United States, without regard 
ta age or qualification, prescribing their term of service, and all 
other matters relating to the duties and engagement of the en- 
listed man ;87 it may offer bounties or pensions by way of induce- 
ment to enter the military service ; and, when other means prove 
insufficient, it may undoubtedly resort to a conscription or draft. 
Under existing laws the enlistment of able-bodied men between 
the ages of sixteen and thirty-five is authorized ; but no minor 
shall be mustered into the service of the United States without 
the written consent of his parents or guardians, provided he has 
such who are entitled to his custody and control. And the Army 
Regulations, at present in force, prohibit the enlistment of minors 
under the age of eighteen. 
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The power to raise armies includes the right to determine 
the size of the regular Army, which is a permanent establish- 
ment, maintained both in peace and war ; the apportionment of 
officers and men to the different arms of the same; and all the 
details of their organization into the different divisions, of military 
command. It also includes the right to determine when vol- 
unteer armies shall be raised, the methods and terms of 1heir 
enlistment, and all the details'of their organization and servire. 

The power to "support" is also general in its terms. It 
furnishes authority for the appropriation of money by Congress 
for' the pay, transportation, rations, and clothing of tioops; the 
purchase or manufacture of arms or ammunition; the mainten- 
ance of a medical corps, and the building and support of hospitals ; 
the construction and maintenance of forts, arsenals, barracks, 
and fortifications of all kinds; the establishment and mainten- 
ance of schools for officers or those who are destined to become 
officers; and, finally, for the creation and maintenance of the 
Department of War, with all its officers and clerks and its varied 
and important duties and functions. 

Clause 13. — To provide and maintain a Navy. 

The Navy. — In general, the remarks made under the power 
to raise and support arfnies apply with equal force here, except 
that the power to provide and maintain a Navy is not limited 
by any restriction as to the length of time for which appropria- 
tions for that purpose may be made. Cong.-ess may determine 
the number, kind, and co, t of the vessels that are to be built for 
the Navy; the number of and method of raising its enlisted 
force; the number, rank, and duties of its officers; an' may 
provide for all the incidents of its maintenance as occasion may 
require and as it may deem fit and proper. Under the authority 
of this clause the Navy Department, with its bureaus, has been 
created and maintained, and the Naval Academy established at 
Annapolis for the training of those who are to become officers. 
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The law relating to enlistments provides that minors between 
the age of fourteen and eighteen years cannot be enlisted without 
the consent of their parents or guardians. 

Clause 14. — To make rules for the government and 
regulation of the land and naval forces. 

Government of Land and Naval Forces. — The power 
here conferred upon Congress gives it the authority to ordain 
and establish military law — that is, a system of rules and regu- 
lations for the government of the Army and Navy. It includes 
the power to define offenses against military law and against the 
good order and discipline of the forces; to provide for the trial of 
such offenses by court-martial, and to prescribe the punishment 
to be inflicted. Proceedings in such courts are entirely crim- 
inal in their "nature, but they are not required to be commenced 
by indictment ; for, as will be seen, the Fifth Amendment to the 
Constitution excepts from its provisions "cases arising in the 
land and naval forces, or in the Militia, when in actual service." 

Clause 15. — To provide for calling forth the militia to 
execute the laws of the Union, suppress insurrections, and 
repel invasions. 

Clause 16. — To provide for org^iiing, arming, and 
disciplining the militia, and for governing such part of 
them as may be employed in the service of the United 
Sta.tes, reserving to the States respectively the appoint- 
ment of the officers, and the authority of training the 
militia, according to the discipline prescribed by Con- 
gress. 

The Militia. — The language of the first of the above clauses 
is to be noted. The authority here conferred is not "to call," 
but "to provide for calling" forth the militia. Congress may, 
therefore, pass general laws applicable to general circumstances 
which may arise in the future, and inay therein empower the 
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Executive — and perhaps any other designated individual — ^to 
call the militia into the service of the United States upon the 
happening of one of the three contingencies contemplated by the 
Constitution. Such a law was passed in 1795 and is still in force- 
It is at present supplemented by the Act of January 21, 1903. 
Under the provisions of these laws the President is empowered, 
upon the occurrence of certain specified exigencies, such as in- 
vasion, insurrection, etc., to call forth such number of the militia 
as he may see fit, for a period not exceeding nine months, and to 
issue his orders to such officers of the militia as he may 4;hink 
proper. By the Act of 1903 the militia is made to consist of 
every able-bodied male citizen of the respective States, Terri- 
tories, and the District of Columbia, and every able-bodied male 
of foreign birth who has declared his intention to become a cit- 
izen, who is more than eighteen and less than forty-five years of 
age. It is divided into two classes — ^the organized militia, to be 
known as the National Guard of the State, Territory, or District 
of Columbia, or by such other designation as may be given them 
by the laws of the respective States or Territories, and the re- 
mainder to be known as the reserve militia; 

It will be observed that the Constitution does not speak of 
a national militia, but recognizes the militia as belonging to the 
separate States. When called into the actual service of the 
United States, however, it becomes national in its character — a 
part of the forces of the Federal Government — ^but even in this 
case the States retain the appointment of the officers. These 
officers are, however, subject not only to the orders of the Presi- 
dent as Commander-in-chief, but also to those of any officer out- 
ranking their own who may, imder the authority of the Presi- 
dent, be placed over them. The militia cannot be called out to 
do service beyond the limits of the United States, for the laws 
of the Union can be executed only on its own soil, and there can 
be no insurrection or invasion beyond those limits. The Presi- 
dent alone is to decide when an exigency exists which ju tifies 



104 CONSTlTUTtOIsrAL LAW. 

calling out the militia, and his decision cannot be questioned by 
any other authority.^s If a militia-man neglects or refuses to 
obey the call of the President, he may be tried and punished by a 
court-martial convened by authority of the United States, but 
it must be composed of militia officers only. He may also be 
tried by a State court-martial and punished according to State 
laws,*9 and, even if punished by both authorities, he cannot 
object on the ground of being twice tried and punished for the 
same offense. If Congress neglects to prescribe a discipline for 
the militia, the separate States may adopt a system of their own. 

Clause 17. — To exercise exclusive legislation in all 
cases whatsoever, over such district (not exceeding ten 
miles square) as may, by cession of particular States, and 
the acceptance of Congress, become the seat of the Gov- 
ernment of the United States, and to exercise like authority 
over all places, purchased by the consent of the Legislature 
of the State in which the same shall be, for the erection of 
forts, magazines, arsenals, dock-yards, and other needful 
buildings. 

Seat of Government. — ^The cession of territory for the 
seat of Government, controlled by this clause, was made by 
Maryland and Virginia, and the national capital was removed 
from Philadelphia to Washington in 1800. This tract of land is 
known as the District of Columbia. That part of it granted by 
Virginia was retroceded to that State, and the present District, 
about seventy square miles, lies wholly within the exterior 
boundaries of the original State of Maryland. Congress acts as 
the local Legislature of the District, and appropriates half the 
money necessary for its government, the other half being as- 
sessed upon its taxable property. Its government is admin- 
istered by a board of three Coimmissioners, two appointed by the 

88. Martin v. Mott, 12 Wheat. 19 

89. Houston v. Moore, 5 Wheat. 1 ; Pomeroy Const. Law, Sees 475 
and 420. 
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President and Senate for the term of three years, and the third, 
an officer of the Engineer Corps of the Army, detailed by the 
President. The power of "exclusive legislation" includes the 
power to tax, and taxes levied are not required to be limited to 
the needs of the local government. Any direct tax levied by 
Congress may be extended to the District and the Territories 
according to their population.^o 

Forts, Arsenals, Etc. — Land within a State may be ac- 
quired by the general Government in one of four ways : 

1. By purchase with the consent of the legislature of the 

State in which the land may be located. 

2. By purchase without such consent. 

3. By an exercise of the right of eminent domain. ^i 

4. By cession by the States. 

In the first case, the United States obtains exclusive juris- 
diction over the tract so acquired; in the second and third, the 
exclusive jurisdiction of the United States is limited to the land 
and buildings used for the public purposes of the general Gov- 
ernment ; in the fourth, the cession may be made with such lim- 
itations as to jurisdiction as may be agreed upon by the State 
and the Federal Government, except as indicated below. In the 
first case the State cannot take cognizance of acts done in such 
places, and the inhabitants thereof cease to be inhabitants of 
the State, and can no longer exercise any civil or political rights 
under its laws. In the second and third cases the jurisdiction of 
the States is not excluded over territory held or acquired by the 
United States within their limits, but without their consent ;92 
provided, of course, they do not attempt to exercise their juris- 
diction so as to interfere with the public purposes for which the 
land was acquired. In the fourth case a State, in ceding juris- 
diction to the general Government over a tract of land within i s 
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limits, may prescribe conditions to the cession, if they are not 
inconsistent with the effective use of the property for the pur- 
poses intended. It may, for instance, reserve the right to tax 
private property, or to serve civil or criminal process within the 
limits of the ceded territory, and the acceptance of the grant, 
without dissent by the United States, will imply its consent to 
the reservations.^^ 

Clause 18. — And to make all laws which shall be nec- 
essary and proper for carrying into execution the foregoing 
powers, and all other powers vested by this Constitution in 
the Government of the United States, or in any department 
or officer thereof. 

General Powers of Congress. — Authorities on constitu- 
tional law are generally agreed that Congress would have had 
authority to enact all needful legislation to carry into effect the 
powers vested by the Constitution in the general Government, 
even though this clause had not been inserted. "It may be af- 
firmed," says Hamilton, "with perfect confidence, that the con- 
stitutional operation of the Government would be precisely the 
same if these clauses were entirely obliterated, as if they were re- 
peated in every article. They are only declaratory of a truth 
which would have resulted by necessary and unavoidable im- 
plication from the very act of constituting a Federal Govern- 
ment and vesting it with certain specified powers. "S"' 

Without this clause the legislation of the Government, nec- 
essary to give force and effect to its express powers, wotdd have 
rested on implied authority in the same manner and to the same 
extent that the purchase of Louisiana and other territory, the 
annexation of Texas, the acquisition of Porto Rico and the Phil- 
i ppines, the grant of lands for railroads and canals, and many 
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other acts of the Government now rest tipon authority neces- 
sarily implied from certain express grants by the Constitution. 

Section 9, Clause I. — The migration or importation of 
such persons as any of the States, now existing, shall think 
proper to admit shall not be prohibited by the Congress 
prior to the year one thousand eight hundred and eight; 
but a tax or duty may be imposed on such importation, 
not exceeding ten dollars for each person. 

Express Prohibitions. Slavery. — At -tiie time of the 
adoption of the Constitution slavery is said to have existed in 
some form in all the States except one, Massachusetts, in which 
it had been judicially held that a provision of its Constitution 
was inconsistent with the status of slavery, and therefore en- 
titled every man to his freedom. 95 In a majority of the States 
further importation of slaves had been forbidden, but in three, 
at least, it was still allowed; and it was the unwillingness of 
these States to give the Federal Government either the express 
or implied power to cause the immediate discontinuance of the 
practice that led to this compromise clause of the Constitution. 
In 1807 an act was passed prohibiting the importation of slaves 
into the United States after January 1, 1808. The penalties 
provided by this act not proving sufficient to end the traffic, 
another was passed in 1820, declaring the slave trade piracy and 
punishing those engaged in it with death. Although servitude 
and the slave trade are several times referred to in more euphe- 
mistic terms, it is a significant fact that the word "slave" or 
"slavery" does not appear in the Constitution. 

Clause 2. — The privilege of the writ of habeas corpus 
shall not be suspended, unless when, in cases of rebellion 
or invasion, the public safety may require it. 

The Writ of Habeas Corpus. — The words habeas corpus 
mean "that you have the body." The writ of habeas corpus is 

gsT^Bancroft's History of U. S., Vol. X., p. 365. 
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defined as "a high prerogative writ, summary in its character 
di ected to a person detaining another, commanding him to pro- 
duce the body of the person detained at a certain time and place, 
with the time and cause of the caption and detention, and to do, 
submit to, and receive whatsoever the court or judge awarding 
the writ shall determine in that behalf. "^6 The object of the 
writ is to free from illegal restraint, and the inquiry, therefore, 
is always directed to the legality of the restraint alleged in the 
application, and not to the question of guilt or innocence. The 
writ will not issue unless the application therefor shows a prima 
jade case of illegal detention. When, however, it appears that 
there is probable ground for discharge, the writ issues and is 
given to an ofhcer to deliver to the person causing the restraint. 
The certificate of this officer is sufficient evidence of service. 
The person to whom the writ is addressed is required to make 
an answer in writing, showing the time and cause of the caption 
and detention of the prisoner, and to produce him before the 
court or judge, or give the reason for failing to produce h'm. 
This is called the return to the writ. ■ The writ cannot, of course, 
run beyond the jurisdiction of the court or judge issuing it, but 
it has at times been issued to a person within the jurisdiction to 
cause him to produce the body of a prisoner deprived of his lib- 
erty beyond the jurisdiction.^'' The question of jurisdiction, 
including that of courts-martial, is always open to investigation 
by the proper courts on the writ of habeas corpus. And a judg- 
ment of conviction when so assailed is not good, unless it was 
rendered by a competent tribunal or court of competent juris- 
diction, and unless there was power to render the particular 
judgment, as well as jurisdiction of the person, place, and subject- 
matter. But mere errors or irregularities, so long as they do 
not affect the jurisdiction, cannot be reviewed on this writ.^s 
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State and Federal Jurisdiction to Issue. — Both State 
and Federal courts and judges have power to issue the writ 
within their appropriate jurisdictions. But, owing to our duplex 
form of Government, it sometimes happens that there is a con- 
current jurisdiction over the same persons and things, and the 
rule, is that the officer who first gets possession under process 
from his court has the preference. In this case, if a person be 
imprisoned under a civil or criminal process of one power, the 
other cannot take him from such custody by writ of habeas corpus 
or other process for any purpose whatever. But a Federal court 
can issue the writ to procure the presence in court of a person 
held under State authority when he is wanted to testify. It was 
at one tim'e contended that the States had jurisdiction to inquire 
into the cause of restraint of any person deprived of his liberty 
within their borders, whether by Federal authority or not; but 
it is now the settled decision that when, on habeas carpus, the 
State court or judge is judicially apprised that the party is in 
custody under the authority of the United States, they can pro- 
ceed no further. 99 The power of the United States courts to 
issue the writ is subject to the following limitations: "The writ , 
of habeas corpus shall in no case extend to a prisoner in jail, 
unless where he is in custody under or by color of the authority 
of the United States, or is committed for trial before some court 
thereof, or is in custody for an act done or omitted in pursuance 
of a law of the United States, or of an order, process, or decree of 
a court or judge thereof, or is in custody in violation of the Con- 
stitution or a law or treaty of the United States, or, being a cit- 
izen or subject of a foreign State, and domiciled therein, is in 
custody for an act done or omitted under any alleged right, 
title, authority, privilege, protection, or exemption claimed 
under the commission, or order, or sanction of any foreign State, 
or under color thereof, the validity and effect whereof depend 



99. Ableman v. Booth, 21 How. 506; Tarble's Case, 13 WaU. 397. 



110 CONSTITUTIONAL LAW. 

upon the law of nations, or unless it be necessary to bring the 
prisoner into court to testify. "lo^ 

Suspension of the Writ. — The Constitution gives authority 
for the suspension of the privilege of the writ only, and not the 
writ itself. In a proper case, therefore, the writ issues as a 
matter of course, and the court or judge decides on the return 
whether or not the party is entitled to proceed further. It 
seems now to be the generally accepted opinion that the power 
of suspension conferred by the Constitution is legislative in its 
character, and that Congress can alone exercise it. That body is 
to judge when an exigency exists which justifies this step, and it 
does not belong to the Executive either to so judge or to take 
the responsibility of suspending the writ unless under an author- 
ization from Congress;! 01 

The privilege of the writ is not usually suspended except 
when martial law has been declared in a particular place or dis- 
trict. The effect of its suspension is to make it possible for mil- 
itary commanders or other officers to cause the arrest and de- 
tention of obnoxious or suspected persons without any regular 
process of law, and to deprive those persons of the right to an 
immediate hearing and to be discharged if the cause of their 
arrest is found to be unwarranted by law. 102 Some writers 
make the statement that the writ has at times been suspended 
by certain military commanders, but this is not correct. "In 
times of war a military commander may declare and enforce 
martial law, and may justifiably disregard a Avrit of habeas 
corpus when obedience to it would necessarily interrupt and 
hinder him in the discharge of important military duties ; yet 
this kind of justifiable disregard of the writ, growing out of the 
existence of martial law, or local and temporary necessities of 
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military duty, does not amount to the suspension of the writ 
contemplated by the Constitution." 

Nothing in this provision hinders the States from suspending 
the privilege of the writ issuing from their own courts. 

Clause 3 — No bill of attainder, or ex post facto law, 
shall be passed. 

Bills of Attainder. — A bill of attainder is a legislative act 
which inflicts punishment without a judicial trial. If the pun- 
ishment be less than death, the act is called a bill of pains and 
penalties. In these cases the legislative body exercises the 
powers and office of judge; it pronounces upon the guilt of the 
party, without any of the forms or safeguards of trial; it de- 
termines the fufficiency of the proofs produced, whether con- 
formable to the rules of evidence or otherwise; and it fixes the 
degree of punishment in accordance with its own notions of the 
enormity of the offense. These bills are generally directed 
against individuals by name, but they may be directed against a 
whole class. They may inflict punishment absolutely or condi- 
tionally, i^s Until very recently the British Parliament exer- 
cised the power of passing these laws, and, prior to the adoption 
of the Constitution, the legislatures of the then existing States 
made use of them in many cases. They were chiefly directed 
against those Americans who had remained loyal to the British 
Crown after the revolt of the Colonies. i04 The power to pass 
such laws could seldom be productive of good and might often 
be abused. It was therefore, wisely denied to both the State 
and Federal Governments. 



103. .Ba; porfe Garland, 4 Wall. 333; Cummings ii. Missouri, 4 Wall. 
277. 

104. Cooper v. Telfair, 4 Dall. 14. 



112 CONSTITUTIONAL LAW. 

Ex Post Facto Laws. — The term ex post facto is a tech- 
nical one, and applies only to penal and criminal proceedings. 
An ex post facto law is one 

(a) Which makes an action done before the passing of the 
law, and which was innocent when done, criminal, 
and punishes such action; or 
(6) Which aggravates a crime, or makes it greater than it 
was when committed; or 

(c) Which changes the punishment and inflicts a greater 

punishment than the law annexed to the crime 
when it was committed; or 

(d) Which alters the legal rules of evidence, and receives 

less or different testimony than the law required at 
the time of the commission of the offense, in order 
to convict the offender, lo^ 

To the above may be added laws which deprive persons ac- 
cused of crime of some lawful protection to which they have 
become entitled, such as the protection of a former conviction or 
acquittal, or of a~proclamation of amnesty. lo^ 

But a law is not ex post facto which changes the punish- 
ment by mitigating it, or which changes the practice in criminal 
cases, still preserving to the defendant his substantial rights; or 
which enlarges the class of persons who may testify ;i07 or which 
limits the number of peremptory challenges to jurors; or which, 
in providing for the trial of such offenses as may be committed 
in the future, permits the punishment to be increased on proof 
of previous convictions, though the previous convictions took 
place before the law. It is the subsequent offense only- that is 
punished in such a case, and it was committed with constructive 
if not actual, notice of what the punishment might be. And a 
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person may be extradited under a treaty though he had ob- 
tained asylum in the country before the treaty was made.io^ 
An cx post facto law is necessarily, as the words imply, a 
retroactive law. But all retroactive laws are not ex post facto. 
The term is limited to penal and criminal proceedings which 
affect life and liberty, or may impose punishments or forfeitures. 

Clause 4. — No capitation, or other direct tax, shall be 
laid, unless in proportion to the census or enumeration 
hereinbefore directed to be taken. 

Direct Taxes. — A capitation or poll tax has already been 
defined (ante, page 77). It will be recalled that the manner 
of levying direct taxes and apportioning representatives among 
the several States was prescribed in Article I., Section 2. The 
method of determining the respective . numbers of the States 
there prescribed was changed by the Fourteenth Amendment, 
but otherwise the_ method of laying direct taxes as first stated, 
and as emphasized in the clause under discussion, remains 
unchanged. 

Clause 5. — No tax or duty shall be laid on articles ex- 
ported from any State. No preference shall be given by 
any regulation of commerce or revenue to the ports of one 
State over those of another; nor shall vessels bound to, or 
from, one State be obliged to enter, clear, or pay duties, in 
another. 

Federal Duties on Exports. — ^The clause which declares 
that "no tax or duty shall be laid on articles exported from any 
State" has always been considered as expressly prohibiting all 
taxes and duties on exports as such. An export duty must be 
the counterpart of an import duty. A tax in the form of an 
excise upon internal articles of growth or manufacture, while 
they are internal, is not, therefore, forbidden, even though the 
principal or sole use to which these articles are put in the trade 
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of the country is to export them. A small fee for a stamp, re- 
quired to be placed upon tobacco sent out of a State, is not a tax 
within this clause. 109 The taxing of exports was recognized as 
likely to impose unequal burdens upon the industries of the 
country and upon the different sections thereof. It was there- 
fore forbidden. 

No Preference Given to Ports of One State over An- 
other. — ^This clause is plain, simple, and just, and requires no 
comment, further than to state that it was doubtless inspired by 
the memory of the harassing restrictions placed upon the com- 
merce of the Colonies when ships sailing therefrom for Europe 
were required to enter and clear from some British port.ii" 

Clause 6. — No money shall be drawn from the Treas- 
ury, but in consequence of appropriations made by law; 
and a regular statement and account of the receipts and 
expenditures of all public money shall be published from 
time to time. 

Appropriations. — In discussing this provision Cooley re- 
marks that it "applies with peculiar force to the President, and 
is a proper secu ity against the Executive assuming unconstitu- 
tional powers. The further provision that periodical statements 
of receipts and expenditures shall be published is intended as a 
means of holding all departments of the Government, and par- 
ticularly the legislature, under a due sense of responsibility to 
the people. The duty to see to this publication is properly ex- 
ecutive."iii And Pomeroy adds: "It is, indeed, the very 
keystone which holds together the arch of constitutional powers 
and limitations. Withdraw this and all others would become 
mere words, with no force or efficacy. How far would an am- 
bitious President be restrained from the accomplishment of 
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his designs by the clause forbidding appropriations for the 
Army for more than two years, if he might draw money from 
the Treasury without appropriation? This single example is 
enough to illustrate the importance of the provision in question. 
There could be no safety without it, and the security of the whole 
governmental fabric depends upon its strict and literal observ- 
ance by all officers and departments of the administration. '112 

Clause 7. — No title of nobility shall be granted by the 
United States; and no person holding any office of profit 
or trust under them shall, without the consent of the Con- 
gress, accept of any present, emolument, office, or title, of 
any kind whatever, from any king, prince, or foreign 
State. 

Titles of Nobility, Etc. — The granting of titles of nobility 
is here prohibited to the Federal Government, and in the next 
succeeding clause it is also prohibited, as will be seen, to the sep- 
arate States. Thus both Governments are prevented from in- 
troducing anti-republican features into American institutions. 
As to the prohibition against the acceptance by Federal ofScers 
of presents, emoluments, offices, or titles, from any king, prince, 
or foreign State, it may be remarked that a wise jealousy of for- 
eign influence in the affairs of government amply justifies this 
provision. 

Section 10, Clause I. — No State shall enter into any 
treaty, alliance, or confederation; grant letters of marque 
and reprisal; coin money; emit bills of credit; make any- 
thing but gold and silver coin a tender in payment of debts; 
pass any bill of attainder, ex post facto law, or law im- 
pairing the obligation of contracts, or grant any title of 
nobility. 

Limitations on State Powers. — In considering the ex- 
plicit limitations on the power of the States it will be seen, in 
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some cases, that these are identical with limitations laid upon 
the power of Congress; while in others, certain things are for- 
bidden to the States which Congress may do under either an 
express or implied grant of authority. 

Treaties, Alliances, Etc. — In the first place, the States 
are forbidden to enter into any treaty, alliance, or confedera- 
tion. It has been seen that the Federal is the only Government 
in the United States that is truly sovereign, and that it is given 
by the Constitution full and exclusive control over all our foreign 
relations and all our dealings as a nation among nations. It will 
be seen later that the Constitution declares treaties made by the 
United States to be a part of the supreme law of the land, and it 
will appear, on a full consideration, that the States are not only 
forbidden to form alliances or arrange treaty rights with foreisn 
countries, but that they are not at liberty to disregard or obstruct 
those made by the national Government. The clause of the 
Constitution following the one now under consideration will 
show us that "no State shall, without the consent of Cong ess, 
. . . . enter into any agreement or compact with another 
State or with a foreign power." It is evident from the use 
of the words "treaty," "alliance," "confederation," "compact," 
and "agreement" that the framers of the Constitution desired 
and intended to cut off all connection or communication be- 
tween a State and a foreign power, and the Supreme Court has 
decided that, in order to execute this evident intention, the 
word "agreement" must receive its most extended signification 
ahd be so applied as to prohibit every agreement, written or 
ve.bal, formal or informal, positive or implied by the mutual 
understanding of the parties.n^ Thus, an act of a legislature 
of a State providing for the surrender of fugitives from justice 
claimed by a foreign power as offenders against its laws, though 
not strictly a treaty, involves relations with such foreign power, 
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and is, to that extent, an invasion of the paramount control of 
Congress over our foreign intercourse, and for that reason is 
void.ii* 

But the States, with the consent of Congress, may make 
compacts with each other. This consent need not necessarily 
be manifested by an exprers ascent to every proposition con- 
tained in the agreement, but may be inferred from the legisla- 
tion of Congress on the subject.ns It is not fully settled 
whether or not the consent of Congress is necessary to every 
kind of contract which two States might make with each other; 
but it is probable that the prohibition against compacts and 
agreements between States does not extend to matters in which 
1he Federal Government could have no possible interest or con- 
cern, which do not trench upon the national authority or the 
subjects committed to its exclusive control, nor involve the 'au- 
tonomy of any State, or the nature or extent of its political 
power or influence.n^ 

The wisdom of denying to the States the powers above' 
mentioned is evident. If the separate States could enter at will 
into treaties and alliances, national unity or harmony among 
the States would be impossible; and what the States cannot do 
in the Union they cannot do by attempting to withdraw from 
it.ii7 

Letters of Marque and Reprisal. — This subject has been 
somewhat discussed imder the war powers of Congress. It needs 
only to be remarked here that the removal of this power from 
the field of State action and the vesting of it exclusively in the 
general Government form a part of that wise, general policy 
which takes from the States, affected as they must always be by 
varying interests and local prejudices, the powe s of peace and 
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war, with all their concomitants. If it were not ''or this p ohibi- 
tion it would be in the power of any State, at any time, to in- 
volve the whole nation in war. The wisdom of this provision 
against the petulance o • precipitation of a single State is, there- 
fore, unquestioned. 

Coining Money. — The evil that would result from allowing 
the States to coin money or regulate its value has already been 
referred to in discussing the money powers of Congress. Under 
the Articles of Confederation the several States possessed the 
power to coin money as well as the United States, and the dis- 
astrous results or this system were so well known that the Con- 
stitution not only expressly gave the power to coin money to 
Congress, but also expressly denied it to the States. 

Bills of Credit. Legal Tender. — ^A bill of credit, such as 
the" States are forbidden to emit, "must be issued by a State, 
on the faith of the State, and designed to circulate as money. 
It must be a paper which circulates on the credit of the State, 
and so received and used in the ordinary basiness of life."iis 
Not every species of evidence of debt issued by a State, there- 
foe, comes wibhin the above definition of bills of credit. The 
term does not include bonds issued by a State, or warrants for 
payment of services out of a specific fund. 

The States are also forbidden to make anything but gold 
and silver coin a tender in payment of debts. The history of 
paper currency during the Revolution, its serious depreciation, 
the at empts to maintain its credit by making it a legal tender 
in payment of debts, and the consequent public discredit, furnish 
the reason for the prohibition laid by the Constitulion on the 
States in regard to the issue of bills of credit and the making of 
legal tender. But neither of these restrictions will prevent the 
States from granting charters of incorporation to banking com- 
panies and authorizing them to issue their bills, intended to cir- 
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culate as money, provided that such bills are issued upon the 
credit o? the banks alone, and not upon the faith of the States, 
and that it is not attempted to give them the character of legal- 
lender notes. Bills issued by such a banking corporation, which 
has a paid-up capital and may be sued upon its debts, are not to 
be deemed bills of credit, even though the State owns the entire 
s'.ock of the bank, and the legislature elects the directors, and 
the faith of the State is pledged for the redemption of the bills, 
and they are made receivable for aU public dues.n^ 

Bills of Attainder and Ex Post Facto Laws. — ^The power 
to enact bills of attainder and ex post facto laws is prohibited 
both to the several States and to the Federal Government. 
These subjects are sufficiently discussed under the prohibition to 
Congress. What is said there applies equally here, and need not 
be repeated. 

Impairing the Obligation of Contracts. — This clause of 
he Constitution has given rise to a vast amount of litigation, 
and the decisions growing out of it are so numerous that i^ is a 
well-nigh impossible task to state in a brief and comprehensible 
form the points of law which they have established. ^20 j^ is 
to be noted that this prohibition is directed against the States 
only, and that there is no other clause of the Constitution laying 
a like inhibition upon Congress. It follows, therefore, that if 
Congress, aciing within its jurisdiction, should pass a law not 
obnoxious to any other prohibition of the Constitution, the 
courts would be obliged to fustain it, notwithstanding its effect 
might be to impair the obligation of existing public or private 
contracts. Such consequences have, indeed, attended several 
of the acts of Congress, such as the legal-tender laws and the 
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various statutes of bankruptcy, but their constitutionality has 
not been questioned on that ground.121 

Definition of Obligation. — The obligation here re 'erred 
to is that duty of performing the contract according to its terms 
and intent which the law recognizes and enforces. The prohi- 
bition against impairing the obligatioh of contracts applies not 
only to the laws enacted by the legislature of a State and the 
ordinances of its municipalities, but also to any clause in its 
Constitution, or any amendment thereto, which produces the 
forbidden effect. The Constitution is the supreme law of the 
l^nd, and its prohibitions upon State action apply to the people 
of a State when making or amending their constitutions as much 
as to their legislatures in making ordinary laws. 

When a Contract Is Impaired. — A law impairs the obli- 
gation of a contract and is void if it 

(o) Precludes a recovery for breach of the contract; 
(6) Excuses one of the parties from performing it; 

(c) Renders the contract invalid; 

(d) Puts new terms into the contract; 

(e) Enlarges or abridges the intention of the parties; 

(/) Postpones or accelerates the time for performance of 
the contract; 

(g) Interposes such obstacles to its enforcement as prac- 
tically to annul it. 

The extent of the change made in a contract is not material; 
any impairment is unlawful. "This is not a question of degree 
or manner or cause, but of encroaching in any respect on its ob- 
ligation, dispensing with any part of its force. "122 

121. Hepburn v. Griswold, 8 Wall., 637; Gunn v. Barry, 15 Wall. 
610. 
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What Contracts Are Protected.— State legislatures are 
thus prohibited from impairing the obligation of 

(a) Agreements or compacts of the State with another 

State; 
(6) Contracts of the State with corporations or individuals; 

(c) Grants of property or franchises by the State; 

(d) Contracts between private persons. 

The contracts thus protected from impairment do not 
include 

(a) Statutory grants of mere licenses or exemptions; 

(b) The tenure of public offices; 

(c) Illegal or immoral contracts; 

(d) Judgments of the courts; 

(e) The status created by marriage. 

The protection furnished by this clause extends to executed 
as well as executory, to implied as well as express contracts.! 23 
It extends also to such agreements or compacts between two 
States as they may be authorized by the consent of Congress to 
make, and to contracts which arise from the operation or exist- 
ence of statutes which make an engagement on the part of a State 
or provide remedies which enter into the composition of future 
contracts. Thus a law which offers a bounty for any particular 
kind of services to be rendered creates a binding contract when 
the terms are accepted by an individual and the work begun or 
the services rendered. 

Contracts of a State with Individuals. — Bonds and other 
evidences of debt, including such provisions of law with regard 
to the receivability of the bonds or coupons for taxes or the 
exemption of the securities from taxation as existed when 
they came into the hands of the holders and were intended to 
promote their credit or their circulation, are in the nature of 
contracts with the lawful holders thereof, the obligation of which 
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State legislation must not impair. Thus where public securi- 
ties are held by non-residents, who are not subject to taxation 
by the State, a subsequent statute taxing the securities and di- 
recting that the amount of the tax shall be deducted from the 
stipulated periodical payments impairs the obligation of the 
contract and is void. 124 And where a State issues bonds and 
provides that the coupons thereon shall be receivable in payment 
of taxes and debts to the State, the legislature cannot afterward 
rescind this privilege, even on the ground of fraud in the manip- 
ulation of the securities. 125 

Grants by a State. — Grants of property or franchises made 
by a State to a private person or corporation are contracts within 
the meaning of this clause of the Constitution. The State of 
Georgia sold land to certain individuals and issued a patent 
therefor. Later a statute was passed annulling the grant and 
setting aside the patent on the ground of fraud and misrepre- 
sentation on the part of the purchasers. The Supreme Court 
held this statute void, hs impairing the obligation of the contract. 
The legislature of a State, acting for the public interests, 
may grant to a person or corporation a monopoly or exclusive 
franchise or privilege, and the grant may assume the form of a 
contract, the obligation of which must not thereafter be im- 
paired; but 

(a) Nothing will pass by implication, and the grant will 
not be enlarged by inference or construction. It is 
to be construed strictly against the grantee and in 
favor of the public ;i 26 
(h) It is always presumed that a legislature did not in- 
tend to grant a monopoly, and this presumption can 
be overcome only by clear and satisfactory infer- 
ences from the terms of the grant ; 
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(c) The rights granted may be annulled by the State in 

the exercise of the power of eminent domain, or 
their value may be impaired by the grant of sim- 
ilar privileges to others ; but in this case due com- 
pensation must be made ; 

(d) The use of property or the enjoyment of a privilege 

may be regulated by a State in the valid exercise of 
its police power, even though the value of the prop- 
erty or privilege may thereby be impaired. 
Licenses and Exemptions. — ^A license is a permission 
granted to an individual to do some act or engage in some occu- 
pation which without such permission would be unlawful. It 
is not a contract. For instance, licenses to sell intoxicating 
liquors, or to maintain a lottery, or to foreign insurance com- 
panies to do business within a State, are not contracts, and a 
change in the law may nullify them or hedge them about with 
more severe restrictions. 127 And similarly, mere exemptions, 
such as from jury duty, from serving in the Army, and from the 
duty of working on the public roads, are mere gratuities to the 
citizens, and may be changed or done away with at the will of 
the legislature. 

Office. — The election or appointment of a public officer and 
his acceptance of the office do not constitute a contract between 
the State or municipality and himself. Unless protected in his 
office or salary by the Constitution, the office may be abolished 
or its emoluments and duties changed whenever the legislature 
sees fit. 

Illegal and Immoral Contracts. — If the consideration on 
which a contract is based is illegal, contrary to public policy, or 
immoral, it has no legal obligation entitled to protection or re- 
spect. But, if the consideration was lawful and sufficient at the 
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time the contract was entered into, changes in the law or public 
sentiment will not suffice to render the contract unenforceable. 
Judgments. Marriage. — A judgment rendered by a 
court is not a contract within this prohibition. Laws Which op- 
erated to vacate judgments have been declared invalid, as ob- 
noxious to this provision; but it was not because they attacked 
the judgment, but because they destroyed the remedy on the 
orig'nal contract,- which is vital to the maintenance of its 
obligation. 128 

Neither is marriage a contract within this clause. While it 
contains contractual elements, it is properly to be regarded as an 
institution of society. It establishes a status of the married 
parties which is not dissoluble at their pleasure, and is, therefore, 
more than a contract. For this reason divorces granted directly 
by the legislature or by the courts, under the authority of a gen- 
eral law, cannot be said to impair the obligation of a contract. 

Charters as Contracts. — ^The charter of a private corpora- 
tion granted by the legislature of a State constitutes a contract 
between the State and the corporation, which, while it cannot 
be repealed, altered, or materially modified without the consent 
of the corporation, unless the power to do so has been reserved, 
will yet be strictly construed against it. But it is to be remem- 
bered that the franchises of a corporation may always be re- 
sumed by the State in the exercise of its power of eminent do- 
main, and that their use and exercise may be regulated under 
the police power. 

The charter of a municipal corporation is not a contract. 
It is rather to be regarded as a delegation of governmental powers 
for public purposes to a subordinate agency of the government. 
All rights, powers, privileges, and franchises granted to such a 
corporation are held subject to legislative modification or recall. 
But the legislature cannot constitutionally deprive municipal 

128. Garrison v. City of New York, 21 Wall. 196. 
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corporations of the power of taxation so as to leave them without 
the means of raising money to pay existing debts, which were 
contracted when they possessed the power to levy taxes and on 
the faith of the continuance of such power.i29 

Exemptions from Taxation. — It is competent for a State 
legislature to create an exemption from taxation in the form of a 
contract which subsequent legislation may not impair, but such 
a contract must be founded on a consideration moving to the 
public, and must be expressed in clear and unambiguous terms. 
It cannot be presumed, and where doubt exists, it will always be 
resolved against the exemption claimed. 

Remedies. ^-The remedy for the enforcement of a contract 
is to- be distinguished from its obligation. Whatever pertains 
merely to the remedy may be changed or modified at the will 
of the legislature, and the obligation of the contract will not 
be impaired so long as the remedy is not wholly taken away or 
so hampered or reduced in effectiveness as to render the contract 
practically unenforceable. 

Limitations on Power of Legislature to Contract. — A 
State legislature, in making contracts with individuals or cor- 
porations, is always limited by the rule that it cannot relinquish 
any of the essential powers of sovereignty by an irrevocable bar- 
gain or grant. The police power of a State and its power of em- 
inent domain will never be understood as surrendered by the 
State in any contract it may make. Any attempted surrender 
of these powers would be beyond the legislative authority, and 
void. 130 

Clause 2. — No State shall, without the consent of the 
Congress, lay any imposts or duties on imports or exports, 
except what may be absolutely necessary for executing 'As 
inspection laws; and the net produce of all duties and im- 
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posts, laid by any State on imports or exports, shall be for 
the use of the Treasury of the United States; and all such 
laws shall be subject to the revision and control of the 
Congress. 

No State shall, without the consent of Congress, lay 
any duty of tonnage, keep troops or ships of war in time 
of peace, enter into any agreement or compact with an- 
other State or with a foreign power, or engage in war, un- 
less actually invaded or in such imminent danger as will 
not admit of delay. 

Imposts and Duties. — ^The purpose of the first of the above 
clauses was to more effectually invest the general Government 
with the entire control of foreign and inter-State commerce. 
State inspection laws were foreseen to be necessary and proper, 
and it was deemed advisable, in order to permit a proper execu- 
tion of these, to allow the imposition of such fees on imports anc 
exports as were found to be absolutely necessary. This con- 
cession was zealously guarded, however, and all temptation for 
the States to overstep the limits set for them was removed by 
the provision that the net proceeds of all such duties and imposts 
shall be for the use of the Treasury of the United States. 

An inspection law is one which provides for the inspection 
and approval of various kinds of merchandise, especially food, 
intended for exportation or for sale for domestic use, whether 
produced ht home or imported from abroad. It has been de- 
cided that the word "imposts," as here used, refers only to such 
goods as. are imported from foreign countries, and that it is not 
applicable to those merely sent from one State into another. i^^ 
But the power of the States to tax the latter class of goods is 
controlled by the power of Congress to regulate inter-State com- 
merce. In regard to articles imported from foreign countries, 
it is held that they do not lose their character as imports, and be- 
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come subject to State taxation as a part of the general mass of 
property in the State, until the original package is broken up for 
use or for retail by the importer, or the commodity has passed 
from his hands into the hands of a purchaser. 132 But it will be 
noticed that if goods are imported into State A and, leaving tlie 
hands of the importer before they have there become subject to 
taxation Idv the State, are put in transit to a purchaser in State 
B, they pass at once under the power of Congress to regulate 
inter-State commerce, and never become subject to taxation in 
State A. The moment thej' reach their destination in State B, 
however, they become a part of the general mass of property in 
the State, and may be there taxed as such. As to when goods, 
found within the limits of a State, are to be considered as exports, 
it has already been observed that goods raised or produced in a 
State are not to be considered as exports until they have been 
delivered to a common carrier for transportation to another 
State or to a foreign country, or have been started upon such 
transportation in a continuous route or journey ;i33 and that 
goods sent into a State from without lose their character as ex- 
ports the moment they reach their destination. 

The State of Maryland enacted a law which required all im- 
porters of foreign goods to take out a license, for which they were 
compelled to pay a prescribed fee. The State of California en- 
acted a law imposing a stamp On bills of lading of gold exported 
from that State. Both these laws were declared by the Supreme 
Court to be void : the one because it imposed what amounted to 
a duty on imports, and the other to a duty on exports; neither 
being claimed to be in aid of any measures that are included 
within the general description of inspection laws.i^* 
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Duties of Tonnage. — ^The tonnage of a vessel is the measure 
of its size and carrying capacity, estimated in tons of one hun- 
dred cubic feet each, and calculated, according to a rule pre- 
scribed by act of Congress. The Supreme Court has decided 
that, within the meaning of the Constitution, a duty of tonnage 
is one imposed upon a vessel according to its tonnage, as a charge 
for entering or leaving a port or navigating the public waters of 
the country. The prohibition as to duties of tonnage was de- 
signed to prevent the States from imposing hindrances of this 
kind to commerce carried on by vessels, and to prevent their in- 
terfering with foreign or inter-State commerce by the indirect 
method of taxation. i^s 

But it does not prevent a State from taxing the owners of 
vessels in respect to their property therein when the vessels 
are subject to its taxing power or have their home situs within 
its limits.136 And a State statute requiring the payment of 
wharfage dues from vessels making fast to wharves and dis- 
charging cargo thereat is not objectionable as imposing a duty 
of tonnage, even though the charges are graduated according to 
the tonnage of the vessel. i^^ 

Keeping Troops. Engaging in War. — ^These prohibi- 
tions must be considered in connection with the grants to Con- 
gress of power to declare war and to maintain armies and navies. 
The general purpose of the whole is to give the Federal Govern- 
ment the entire power of making war and maintaining a militaiy 
establishment, and to remove from the States the power to en- 
gage in hostilities with each other or with foreign nations. 'But 
if a State should be actually invaded or in imminent danger 
thereof, it would undoubtedly be within its lawful power to raise 
an army to meet the emergency, without waiting for the consent 
of Congress. The word "troops," as used in this clause, refers 
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to a standing army, and does not include the militia. This is 
shown by those parts of the Constitution which recognize the 
militia forces of the States, and by the Second Amendment, 
which declares that a well-regulated militia is necessary to the 
security of a free State. 

Implied Limitations. — Having referred to the specific 
limitations imposed by the Constitution on the several States, it 
is proper to mention here that the implied limitation, which pre- 
vents the exercise by the Federal Government of its rightful 
powers in such a manner as to interfere with the constitutional 
functions and legitimate operations of the States, also serves to 
prevent State iaterference with legitimate Federal activities. 
It is to be observed, therefore, that the States cannot rightfully 
lay any tax upon the means, instruments, or agencies provided 
or selected by the United States to enable it to carry into exe- 
cution its legitimate powers and fimctions. It is beyond the 
power of any State to impose a tax on any office of the Federal 
Government, or on the salary of its incumbents, or the property, 
means, or agencies employed by him to discharge his official 
duties, or on land held by the United States and lying within 
the State borders,i38 or on its ships of war or public institutions, 
or on the loans, money, and securities of the general Govern- 
ment, or on the national banks or their circulation. And it has 
been held that a State tax of a certain sum on every person 
leaving the State in a public conveyance is void, as tending to 
embarrass the functions of the national Government, by ob- 
structing the travel of citizens and officers of the United States 
in the business of the Government and the transportation of 
armies and munitions of war.^^a 
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In regard to the existing national banks, it is provided by 
an act of Congress that shares of stock in such banks may be 
taxed by the States ; provided, however, that such taxation shall 
not be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such States, and that 
" the shares of any national bank owned by non-residents of any 
State shall be taxed in the city or town where the bank is located, 
and not elsewhere.i^o 



140. Rev. St. U. S., Sec. 6219 



CHAPTER V. 



The Executive. — Article II. of Constitution. 

Section I, Clause I. — The executive power shall be 
vested in a President of the United States of America. He 
shall hold his office during the term of four years, and to- 
gether with the Vice-President, chosen for the same term, 
be elected as follows. 

The Executive. — It will be recalled that during the period 
preceding the adoption of the Constitution the Congress of the 
Confederation was the sole governing body of the United States, 
possessing in itself all the legislative, judicial, and executive 
functions which had been entrusted to the general Government. 
The total failure and the evils of this system were too well known 
to admit of any question as to the propriety of- separating the 
executive from the legislative and judicial departments and 
giving it a distinct sphere of operation. The questions which 
actually arose were as to the nature of the executive, the length 
of term, and eligibility to re-election. 

Some members of the Convention favored an executive to 
be composed of three persons, one to be chosen from each of the 
three great divisions of the country; but the lessons from history 
showed clearly that such an executive was apt to be character- 
ized by weakness, inaction, and dissention. The Convention, 
therefore, adopted the idea of a single executive — a President — 
and, to prevent the anticipated danger that this one-man power 
should become too strong and tyrannical, sought to impose such 
limitations as would prevent usurpation and increase of power 
by the executive at the expense of the other departments of 

131 
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government. The term of office was fixed at four years This, 
it was thought, would keep the President sufficiently dependent 
on the people. Another provision makes him subject to re- 
moval from office on impeachment, and he was not made inel- 
igible to re-election. Thus it will appear that if a President 
should 'prove unpopular, he may be dropped at the end of four 
years ; if he should violate the laws or attempt to overthrow the 
Government, he may be removed from office by impeachment; 
but if he should prove desirable as a chief executive, he may be 
re-elected as may times as the people see fit. In actual practice, 
ho's^ever, no President has ever served more than two terms. 

Arguments for a Single Term. — There are many who 
contend that it would be better if the Constitution had made the 
President's term seven years instead of four, and had made him 
" ineligible to re-election. It is claimed, with truth, that frequent 
elections disturb the business interests of the country, involvt 
great expense and loss of time, and render the executive policy 
more or less imcertain; also that a single term would tend to se- 
cure a better and purer administration of the executive depart- 
ment, since it would remove the temptation to so shape gov- 
ernmental policies as to secure the re-election of a President, or 
perhaps the success of any particular party. 

Clause 2. — Each State shall appoint, in such manner 
as the legislature thereof may direct, a number of electors, 
equal to the whole number of senators and representatives 
to which the State may be entitled in the Congress; but no 
senator or representative, or person holding an office of 
trust or profit under the United States, shall be appointed 
an elector. 

Choice of Electors, — ^The Constitution leaves each State 
free to adopt its own method of choosing electors. The legis- 
lature may, therefore, decide to name them itself or to have them 
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chosen by popular vote in districts or on a general ticket. i At 
the present time the last-mentioned method is almost universally 
in vogue, and it is believed that in all the States the choice has 
been left to the people. The result of tliis is to insure in each 
State or election district the choice of electors who are of the 
same political faith as the majority of the voters, and who, under 
the existing system of party politics and party allegiance, are 
certain to correctly register in the Electoral College the wishes 
of this majority as to the choice of President and Vice-President. 

The Qualifications of Electors. — The positive qualifica- 
tions of electors are not prescribed, but certain negative qualifi- 
cations are mentioned. No senator or representative, or person 
holding an office of trust or jirofit under the United States, can 
be an elector; and, by the third section of the Fourteenth Amend- 
ment, no person is eligible who has violated an oath, previously 
taken to support the Constitution of the United States, by en- 
gaging in insurrection or rebellion against the same, or giving 
aid or comfort to the enemies thereof, unless his disability has 
been removed by Congress. 

Since the number of electors of any State is equal to the 
number of its senators and representatives, it has the same rel- 
ative weight in the choice of President and Vice-President that 
it has in Congress. 

Twelfth Amendment. — The method of choosing the Presi- 
dent and Vice-President, as prescribed by Article II., Section 1, 
clause 3 of the Constitution, having been changed by the Twelfth 
Amendment, that amendment is here given in black letter type 
for study, and the original ^clause is given in a foot-note^ for 
comparison and reference: 

1. McPherson v. Blacker, 146 U. S. 1. 

2. "The electors shall meet in their respective States, and vote by 
ballot for two persons, of whom one, at least, shall not be an inhabitant of 
the same State with themselves; and they shall make a list of all the per- 
sons voted for, and of the number of votes for each; which list they shall 
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The electors shall meet in their respective States, and 
vote by ballot for President and Vice-President, one of 
whom, at least, shall not be an inhabitant of the same 
State with themselves; they shall name in their ballots 
■ he person voted for as President, and in distinct ballots the 
person voted for as Vice-President ; and they shall make dis- 
tinct lists of all persons voted for as President, and of all 
persons voted for as Vice-President, and of the number of 
votes for each, which lists they shall sign, and certify, and 
transmit, sealed, to the seat of the Government of the United 
States, directed to the President of the Senate. The Presi- 
dent of the Senate shall, in the presence of the Senate and 
House of Representatives, open all the certificates, and the 
votes shall then be counted; the person having the greatest 
number of votes for President shall be the President, if 
such number be a majority of the whole number of elect- 
ors appointed; and if no person have such a majority, then, 
from the persons having the highest numbers, not ex- 
ceeding three, on the list of those voted for as President, 
the House of Representatives shall choose immediately, 
by ballot, the President. But, in choosing the President, 



sign and certify, and transmit, sealed, to the seat of the Government of the 
United States, directed to the President of the Senate. The President of 
the Senate shall, in the presence of the Senate and House of Represent- 
atives, open all the certificates, and the votes shall then be counted. The 
person having the greatest number of votes shall be the President, if such 
number be a majority of the whole number of electors appointed; and 
if there be more than one who have such majority, and have an equal 
number of votes, then the House of Representatives shall immediately 
choose, by ballot, one of them for President ; and if no person have a ma- 
jority, then, from the five highest on the list, the said House shall in like 
manner choose the President. But in choosing the President, the votes 
shall be taken by States, the representation from each State having one 
vote. A quorum for this purpose shall consist of a member or members 
from two-thirds of the States, and a majority of all the States shall be 
necessary to a choice. In every case, after the choice of the President, 
the person having the greatest number of votes of the electors shall be the 
Vice-President; but if there should remain two or more who have equal 
votes, the Senate shall choose from them, by ballot, the Vice-President." 



THE EXECUTIVE. 135 

the votes shall be taken by States, the representation from 
each State having one vote; a quorum for this purpose 
shall consist of a member or members from two-thirds 
of the States, and a majority of all the States shall be nec- 
essary to a choice. And if the House of Representatives 
shall not choose a President whenever the right of choice 
shall devolve upon them, before the fourth day of March 
next following, then the Vice-President shall act as Presi- 
dent, as in case of the death or other constitutional dis- 
ability of the President. 

The person having the greatest number of votes as 
Vice-President shall be the Vice-President, if such number 
be a majority of the whole number of electors appointed; 
and if no person have a majority, then, from the two 
highest numbers on the list, the Senate shall choose the 
Vice-President; a quorum for the purpose shall consist of 
two-thirds of the whole number of senators; a majority of 
the whole number shall be necessary to a choice. 

But no person constitutionally ineligible to the office 
of President shall be eligible to that of Vice-President of 
the United States. 3 

Changes. — ^Under the original clause each elector voted for 
two persons, without desiguatiug which was voted for as President 
and which as Vice-President. It was, therefore, po&sib!e for a 
candidate for the Presidency to be defeated for that office by a 
candidate for the Vice-Presidency. In case the election went to 
the Hoi.iKp of Representatives, the Vice-President could not be 
chosen until the President had been chosen. A failure, there- 
fore, in the choice for the first office would involve a failure for 
the second. The amendment avouis these conditions by pro- 
viding that the electors shall vote for one person as President 



3. Only twice has the choice of President devolved upon the House. 
Jefferson was elected over Burr in 1800, and John QuLaey Adams over 
Andrew Jackson and other candidates in 1824. One Vice-President only 
has been chosen by the Senate — Richard M. Johnson, in 1836. 
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and for another as Vice-President; and that the Senate shall 
choose a Vice-President from the list of those voted for as such^ 
iu case no one has been chosen bj'^ the electoral vote. It is 
further provided that if a President is not chosen by the fouiih 
of March, the Vice-President shall act as President. The amend- 
ment reducea the number of candidates from whom the choice 
of President may be made from five to three; it prescribes what 
shall be a quorum of the Senate for and the number of senators 
necessary to a choice of Vice-President; and provides in effect 
that the Vice-President must possess the same qualifications as 
are required for the President. Nowhere in the original Consti- 
tution are the qualifications of the Vice-President referred to. 
Electoral Voting a Mere Form. — It waa the intention of 
the framers of the Constitution to interpo.se a free-thinking and 
acting body of intelligent electors between the people and their 
choice of rulers. They appear not to have had sufficient faith 
in the intelligence of the people to trust them with the direct 
choice, and they designed that the. electors should consider the 
merits of the candidates for the Presidency and cast their votes 
as, in their opinion, the best interests of the country requhed. 
With the development of parties and the machinery of party 
politics,however,the giving of the electoral vote has become a mere 
matter of form. Each elector now invariably casts his vote for 
the candidate of the party which elects hhn to office, and the 
choice of President is known as certainly as soon as the electors 
have been chosen as it is after their votes have been counted. 
"This complete change in the manner of electing the President 
is a remarkable instance of the way in -Wliich written laws and 
constitutions, however carefully guarded, may be made to yield 
to a change in the popiJar feelings and wishes; so that, while not 
a clause is repealed or modified, the effect of the whole is entirely 
transformed. On the letter of the Constitution there has grown 
up an unwritten law, not indeed enacted by courts, but devised 
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and voluntarily obeyed by those who manage the machinery of 
popular elections."* 

A Minority May Elect.— It will be observed that, in the 
method prescribed for choosing the President, the people of the 
United States are not appealed to as one collective aggregate, 
but as segregated into their local commonwealths. It is, there- 
fore, possible for a person to receive the ballots of a majority of 
the electors and become President, while a majority of the actual 
voters have preferred another candidate. Since the purpose 
and significance of the Electoral College have been lost sight of, 
and since imder a republican foim of government the majority 
should always control, it would seem that the idle and useless 
form of electoral voting might well be abandoned, and the people 
allowed to choose their President and Vice-President by direct 
vote. 

Clause 4. — The Congress may determine the time of 
choosing the electors, and the day on which they shall 
give their votes; which day shall be the same throughout 
the United States. 

Giving and Counting of Electoral Votes. — The following 
is a brief statement of the acts of Congress with regard to the 
choice of electors and the giving and coiuiting of their votes: 

By Act of 1845 it is provided that the electors shall be chosen 
in each State on the Tuesday next after the first Monday in No- 
vember. By Act of 1887 it is made the duty of the Governor of 
each State, as soon as possible after the results of the election 
are Icnovvn, to make a certificate to the effect that there has 
been, under the laws of the State, a proper ascertainment of the 
electors appointed and giving the names of the electors and the 
number of votes cast for each. He is required to transmit one 
copy of this certificate to the Secretary of State of the United 
States, and to deliver three copies to the electors of the State on 



4. Fomeroy, Const- Law, p. 129. 
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or before the day of their nieeting, all copies to be under the seal 
of the State. The electors are required to meet in each State 
and give their votes on the second Monday in January next fol- 
lowing their election. They must make and sign three cer- 
tificates of all the votes given by them and enclose with each 
of those one of the before-mentioned certificates required to be 
made by the Governor. The certificates are then sealed, and 
the electors certify on each that it contains a list of the votes of 
such State for President and Vice-President. They then ap- 
point a person to take charge of and deliver one of these cer- 
tificates to the President of the Senate at the seat of Government, 
while another is to be forwarded at once by^the post-office to the 
same officer at the same place; the third they are required to de- 
liver to the judge of the district in which they assembled. 

Both Houses of Congress are required to meet in the hall of 
the House of Representatives at one o'clock in the afternoon of 
the second Wednesday in February following the meeting of the 
electors. The President of the Senate presides and opens, in 
alphabetical order of the States, the certificates of their electoral 
votes. Tellers, previously appointed, read and record the votes, 
and when all have been acted upon, the President of the Senate 
announces the result of the vote as thus ascertained. This an- 
nouncement is a sufficient declaration of the persons, if any, 
elected President and Vice-President of the United States; and 
such declaration, together with a list of the votes, is then entered 
in the journals of the two Houses. 

Contests as to Choice of Electors. — But contests as to 
the choice of electors sometimes occur, and two sets of certificates, 
each purporting to be a correct return of the electoral votes, are 
sometimes received from a single State. To meet this difficulty, 
the Act of 1887 provides that each State may by law prescribe a 
method for determining any contest or controversy as to the 
choice of electors for that State; and, if such determination is 
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actually made at least six days before the meeting of the electors, 
it shall be final. 

If such contests are not settled by the States, provision is 
made for their determination by Congress. ^ 

Clause 5. — No person, except a natural-born citizen, or 
a citizen of the United States at the time of the adoption 
of this Constitution, shall be eligible to the office of Presi- 
dent; neither shall any person be eligible to that office 
who shall not have attained to the age of thirty- live years, 
and been fourteen years a resident within the United 
States. 

Qualifications of President. — When the Constitution was 
framed, many of the most prominent citizens of the United States 
were of foreign birth, and some of these were members of the 
Convention. As a mark of respect to them, the exception was 
inserted in favor of those who were citizens of the United States 
at the time of the adoption of the Constitution. 

The residence contemplated by this clause does not debar 
from the Presidency persons who are or have been temporarily 
abroad in the public service or on their private affairs. 

Clause 6. — In case of the removal of the President 
from oflBce, or of his death, resignation, or inability to dis- 
charge the powers and duties of the said office, the same 
shall devolve on the Vice-President, and the Congress may 



5. An interesting and historical controversy arose in 1876. Double 
returns were received from a number of States. The Constitution, un- 
fortunately, does not provide a method of determining such contests, and 
the situation had to be met by Congress. As the result of the election de- 
pended on these disputed returns, and as the two Houses were controlled 
by different parties, the problem had in it elements of danger. An ex- 
traordinary commission, composed of five senators, five representatives, 
and five justices of the Supreme Court, was finally decided upon. By a 
strict party vote of eight to seven, the contests were all decided in favor of 
the republican candidate, Rutherford B. Hayes. The quiet and orderly 
way in which this decision was accepted speaks well for the calm, good 
sense of our people and the stability of our institutions. 
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by law provide for the case of removal, death, resignation, 
or inability, both of the President and Vice-President, de- 
claring what officer shall then act as President, and such 
officer shall act accordingly, until the disability be re- 
moved, or a President shall be elected. ^ 

Presidential Succession. — Under the authority of this 
clause it was at first provided by Congress that in case of a va- 
cancy in the office of both the President and the Vice-President, 
the President of the Senate or, if there were none, then the 
Speaker of the House of Representatives for the time being, 
should act as President.^ But this law was repealed in 1886 by 
an act^ which provides that, in default of both a President and 
Vice-President capable of acting, the heads of departments shall 
succeed in the following order: the Secretary of State, the Sec- 
retary of the Treasury, the Secretary of War, the Attorney- 
General, the Postmaster-General, the Secretary of the Navy, the 
Secretary of the Interior. ^ The act makes its provisions ap- 
plicable only to such of the above-named officers as are eligible 
to the office of President imder the Constitution and are not 
under impeachment at the time. They must also have been 
duly appointed by the President, by and with the "advice and 
consent of the Senate. If the Vice-President becomes acting 
President, he will hold the office until the expiration of the term 
for which the President was elected, except in the case where 
the cause of his succession is a temporary disability of the Presi- 
dent, in which event he is to hold the office only until the disa- 
bility is removed ; and the same rule, it would appear, will apply 
to a member of the Cabinet succeeding under the terms of the 
law above mentioned. 

It was early provided by an act of Congress^ that in case a 
President should desire to resign his office, the resignation should 

[6. Rev. St. U. S., Sees. 146-150. 

' 7. U. S. Stat., Vol. 24, p. 1. 

8. The other depaxtments had not been organized at that time. 

9. Rv. St. U. S., Sec. 151. 
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be made by some instrument in writing declaring the same, sub- 
scribed by the parity, and delivered into the office of the Secretary 
of State. 

Clause 7. — The President shall, at stated times, receive 
for his services a compensation, which shall neither be in- 
creased nor diminished during the period for which he shall 
have been elected, and he shall not receive, within that 
period, any other emolument from the United States, or 
any of them. 

The President's Salary. — ^The object of this provision is 
to add to the independence of the President, to place him beyond 
the fear or favor of Congress, by depriving that body of the power 
to force him to submit to its wishes by reducing or cutting off 
his salary, or to bribe his compliance by an increase thereof. 
The salary of the President was first placed at $25,000 per annum, 
and so remained until it was increased to the present rate of 
$50,000 by Act of March 3, 1873. As this statute was enacted 
on the last day of the first term of President Grant, who entered 
upon his second term on the next following day, it is regarded as 
having established a precedent to the effect that an increase of 
salary made after the re-election of a President may govern his 
compensation during the second term.i" 

Clause 8. — Before he enter on the execution of his 
office, he shall take the following oath or affirmation: "I 
do solemnly swear (or affirm) that I will faithfully execute 
the office of President of the United States, and will, to the 
best of my ability, preserve, protect, and defend the Con- 
stitution of the United States." 

Oath of Office. — ^The above oath is usually taken by the 
President-elect in front of the Capitol at Washington, in the 
presence of both Houses of Congress. As a matter of precedents 

10. Black, Const. Law, p. 94. 
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it is administered by the Chief Justice of the Supreme Court, but 
any person having authority to administer an oath could legally 
perform the office. No oath is prescribed for the Vice-President, 
but, under the provisions of Article VI., clause 3, he is required 
to take an oath to support the Constitution of the United States. 
When he succeeds to the office of President, he, takes the oath 
prescribed for the President. 

Section 2, Clause I. — The President shall be Com- 
mander-in-chief of the Army and Navy of the United 
States, and of the militia of the several States, when called 
into the actual service of the United States. He may re- 
quire the opinion, in writing, of the principal officer in 
each of the executive departments upon any subject re- 
lating to the duties of their respective offices; and he 
shall have power to grant reprieves and pardons for 
offenses against the United States, except in cases of im-* 
peachment. 

Commander-in-chief. — The relation of the President to 
the armed forces of the United States must be considered from 
two points of view. In the first place, it is to be remembered 
that Congress is given power to declare war, to raise and support 
armies, to provide and maintain a Navy, and to make rules for 
the government and regulation of the land and naval forces. 
Under these grants of authority Congress may, therefore, enact 
laws on a great variety of subjects connected with the military 
and naval establishments, and the President, who is charged 
with the proper execution of the laws,ii must see that they are 
faithfully observed, but in doing this he acts in his general ca- 
pacity as Executive, and not in his capacity as Commander-in- 
chief. In the second place, he is vested, as Commander-in-chief, 
with a separate and independent grant of authority, which can- 
not be controlled or regulated by any other department of the 

uT Art. II., Sec. 3, ql. 1. 
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Government. In his capacity as general Executive, the Presi- 
dent may be charged with the duty of enforcing laws which 
regulate the enlistment of soldiers and sailors'; prescribe the 
number, rank, and pay of officers; provide for ships, forts, 
arsenals, and the organization of the land and naval forces; de- 
fine military offenses, authorize their punishment by courts- 
martial, and the like; and all these laws may leave him as great 
or as little choice of means in their execution as Congress may 
see fit. But in times of peace he controls the movements of the 
Army and Na'vy, presciibes the station and duties of officers 
and troops, and sends the vessels of the Navy wherever, in his 
judgment, it is expedient; so also, war having been declared by 
Congress or its existence otherwise begun, he has supreme control 
over all the movements and operations of the armed forces of 
the United States. He may resort to all means of waging war 
known to and recognized by the law of nations ; he may regulate 
the government and control of occupied territory; and, in the 
theater of military operations, may maintain and enforce martial 
law. In theory, at least, he plans all campaigns, establishes all 
blockades and sieges, directs aU marches, and fights all battles. 
In the exercise of these powers he acts as Commander-in-chief, 
and is not subject in any way to the control or dictation of Con- 
gress. It is only by furnishing or withholding means or supplies 
that Congress may exercise an indirect influence on the conduct 
of a war. 

For the purpose of regulating the discipline and administra- 
tion of the Army, Congress has enacted a code of military law, 
known as the "Articles of War"; but, under authority conferred 
by acts of Congress, or under his authority as Commander-in- 
chief, the President may issue regulations supplementary to the 
Articles of War, which, so long as they are not inconsistent with 
legislative enactments, wiU govern the details of military law and 
the order and discipline of the military establishment. 

—10- 
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But it was not intended that the President shoiild take the 
field in person or personally superintend the issuing of orders and 
regulations; these latter are made by the Secretary of War for 
the Army, and by the Secretary of the Navy for the naval forces, 
'subject to the approval of the President, from whom they are 
supposed to emanate. 12 

The Cabinet. — The President is assisted in the discharge 
of his executive duties by a Cabinet, consisting of the h^ads of 
the several executive dei)artments. These officers are styled 
collectively "the Cabinet," and individually are knov^n as the 
Secretary of State, the Secretary of War, the Secretary of the 
Treasury, the Attorney-General, the Postmaster-General, the 
Secretary of the Navy, the Secretary of the Interior, the Sec- 
retary of Agriculture, and the Secretary of Commerce and Labor. 
The heads of departments are the agents of the President, 
through whom, in matters of administration, he speaks and acts. 
They are generally responsible only to the President, and cannot 
be controlled by Congress or the courts, except in regard to 
specific duties laid upon them by law, or the performance of 
merely ministerial acts.^^ 

The Constitution evidently contemplated the creation of 
executive departments, but it is a' noteworthy fact that the above 
clause and a further one, which gives Congress authority to vest 
the appointment of inferior officers in the heads of departmejits, 
contain the only references to that very important branch of 
executive organization known as the Cabinet. The President 
often calls on the heads of departments for opinions in writing 
on subjects relating to their respective duties; but, in addition, 
it has been customary since Jefferson's time for the President 



12. For cases dealing with the war-power of the President, see 
U. S. V. Eliason, 16 Pet. 291; Little v. Barreme, 2 Cranch, 170; Milligani). 
Hovey, 3 Biss. 13; The Prize Cases, 2 Black, 635, 638; Ex parte Milligan, 
4 WaU. 2. 

13. Black, Const. Law, p. 102 
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to assemble the members of his Cabinet and advise and consult 
with them on aU questions of administrative policy, both do- 
mestic and foreign. This is, however, discretionary with the 
President, and he is not in any case boxmd by the recommenda- 
,tions or opinions of his Cabinet. In him alone is vested the ex- 
ecutive power. The acts of the several Cabinet officers are, in 
contemplation of law, the acts of the President, to whom they 
are responsible for their legality and propriety. The duties of 
the departments are sufficiently indicated by their names. 

Reprieves and Pardons. — ^The power to grant reprieves 
and pardons for offenses against the United States is granted to 
the President by the Constitution, and is not, therefore, subject 
to control by Congress. But though he is vested with this power, 
it is held that Congress is not prevented from granting amnesty, 
either before legal proceedings are taken, during their pendency, 
or after conviction. i^ "The distinction between pardon, am- 
nesty, and reprieve seems to be that pardon permanently dis- 
charges the individual designated from aU or some specified 
penal consequences of his crime, but does not affect the legal 
character of the offense committed; while amnesty obliterates 
the offense, declares that the government wiU not consider the 
thing done punishable, and hence operates in favor of aU persons 
involved in it, whether intended and specified or not; and 
reprieve only temporarily suspends execution of punishment, 
leaving the legal character of the act unchanged and the indi- 
vidual subject to its consequences in time to come."^^ A pardon 
may be granted before as well as after trial and conviction,!^ 
and may be absolute or conditional. A pardon is a deed, to the 
validity of which delivery is essential, and delivery is not com- 
plete without acceptance. It may be rejected by the person to 

14. U. 8. V. Wilson, 7 Pet. 160. 

15. Abb. Law Diet., "Paxdon." 

16. Ex parte Garland, 4 Wall. 334 
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whom it is tendered, and, if it is rejected, there is no power in the 
courts to force it on him.^^ A pardon, to be available in subse- 
quent judicial proceedings, must be pleaded, but a general act of 
pardon and amnesty will be judicially noticed by the courts. i^ 
A pardon once granted and accepted cannot be revoked, but a 
pardon procured by fraud upon the pardoning power, whether 
by suppression of the truth, misstatement, suggestion of false- 
hood, or any other imposition, is absolutely void.i^ The Presi- 
dent was not granted power to pardon in case of impeachment, 
lest he should be tempted to save from punishment his favorites 
or dependents, who might be convicted of political or official 
offenses. 

Clause 2. — ^He shall have power, by and with the ad- 
vice and consent of the Senate, to make treaties, provided 
two-thirds of the senators present concur; and he shall 
nominate, and, by and with the advice and consent of the 
Senate, shall appoint ambassadors, other public ministers, 
and consuls, judges of the Supreme Court, and all other 
officers of the United States whose appointments are not 
herein otherwise provided for, and which shall be estab- 
lished by law; but the Congress may by law vest the ap- 
pointment of such inferior officers as they think proper in 
the President alone, in the courts of law, or in the heads 
of departments. 

Treaties. — ^The power here conferred is in no wise limited 
by any consideration as to what may be the subject of a treaty, 
and the conclusion is that it embraces treaties of every sort and 
condition, and, subject only to the limitations imposed by the 
Constitution on the Federal Government, is as plenipotentiary 
in form as that held by any sovereign in any other society. In 

17. U. S. V. WUson, 7 Pet. 150, 161. 

18. Jenkins v. CoUard, 145 U. S. 546. ^^ 

19. Eosson V. State, 23 Tex. App. 287; #ABI. Comjn. 400. 
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considering the validity of a treaty, therefore, the only questions 
which can arise are: first, whether it is a proper subject of 
treaty according to international law or the usage and practice 
of civilized nations ; and, second, whether it is prohibited by any 
of the limitations of the Constitution. 

By implied limitation on the treaty-making power, any 
treaty which assumed to change the character of the Govern- 
ment, or was found to be inconsistent with the nature or structure 
thereof, or the objects for which it was founded, or which at- 
tempted to abrogate a power granted exclusively to another 
department, as, for instance, the power to regulate commerce, 
would be unconstitutional and void.20 

The treaty-making power is properly political in its char- 
acter, but treaties when concluded become a part of the supreme 
law of the land. Because it is essentially political, the power 
to make treaties is properly vested in the President, but the 
perversion and unwise use of this power are prevented by re- 
quiring the ratification of the Senate. Perhaps, also, the fact 
that a treaty is a part of the supreme law of the land, super- 
seding all previous conflicting laws of Congress and all repug- 
nant provisions in State constitutions or laws, suggests a reason 
why the advice and consent of the Senate were made necessary 
to its validity. But the Senate cannot make treaties nor dictate 
their terms. It may suggest amendments to a completed treaty, 
but these must be accepted by the President, as well as by the 
other contracting power, to be of any effect. The signature of the 
President is necessary to the validity of a treaty, and it does not 
take effect, though ratified by the Senate, until he has signed it.21 
Treaties, when ratified, relate back to and take effect from the 
date of signing,22 except where they would thus impair indi- 

20. Geofrey v. Riggs, 133 U. S. 258. 

21. Shepard v. Ins. Co., 40 Fed. 341. 

22. Davis v. Police Jury, 9 How. 280. 
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vidual rights which became vested before the ratification. So 
far as it concerns such rights, it is considered as concluded only 
when there has been an exchange of ratifications-^^ 

Where the appropriation of money is necessary to carry 
into effect the terms of a treaty, the House of Representatives 
has claimed the right of passing upon the treaty before voting 
the appropriation. It is evident, however, that if this right be 
conceded, the President and Senate will be deprived of an im- 
portant division of their treaty-making power. It is probably 
correct to say that it is the duty of the House to give effect to 
a properly ratified treaty by voting the necessary supplies, but 
that there is no legal method whatever by which it can be co- 
erced into the performance of this duty. When a treaty and a 
law of Congress are found to be in conflict, the later, in point of 
time, prevails, unless by fair judicial construction the repug- 
nance can be removed. Though made by different branches of 
the Government, they are of equal authority.^* But, as in- 
dicated above, any State enactment, whether constitutional or 
statutory, which is in conflict with a treaty, whether made before 
or after the treaty, must give way to it. 

Nominations to OflSlce. — ^Before the President can exercise 
his authority to appoint to an office, it must first have been 
created by the Constitution or by law, and it must be one the 
appointment to which is not otherwise provided for in the Con- 
stitution. His nominations must be submitted to the Senate, 
which body may reject any it does not approve. The Constitu- 
tion makes provision for some few offices, such as President, 
Vice-President, electors, and the officers of the two Hoi:ises, but 
it is in general the duty of Congress to determine what offices 
shall be created and for what purpose; but when the office has 
been created, it is the right of the Executive to choose the in- 



23. Haver v. Yaker, 9 Wall. 32. 

24. Foster v. Neilson, 2 Pet. 253. 
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cumbent. In order that the President may have, particularly 
in the higher grades of office, the duties of which are political 
and involve the exercise of discretion, the services of officers 
who are in sympathy with his administration, it is proper that 
he should have been vested with the power of appointment. 
The approval of the Senate serves to prevent the unrestrained 
use of this power to accomplish his own selfish or disloyal 
purposes. 

Difficulty has arisen in deciding upon the meaning to be 
given the term "inferior officers," as used in the Constitution. 
It has been held that it is not used in the sense of petty or unim- 
portant, but that it means subordinate or inferior to those 
officers in whom respectively the power of appoiatment may be 
vested — ^the President, the courts of law, and the heads of de- 
partments.25 But Congress has never gone to this length in 
providing for the appointment of such officers. As an illustra- 
tion of the ground actually taken, it may be mentioned that 
postmasters of the fourth class are appoidted by the Postmaster- 
General, and that warrant officers of the Navy are appointed by 
the President alone, while postmasters of the first three classes 
and conmiissioned officers of the Navy are appointed by the 
President and confirmed by the Senate. 

As to when an appointment to office becomes complete, so. 
as to place the appointee beyond the arbitrary wiU of the Ex- 
ecutive, it has been held that the appointment is final and com- 
plete when the commission has been signed by the President. ^6 
The power of appointment necessarily includes the power of 
removal. The Constitution is silent on the subject of removal 
from office, but it may be stated that the whole course of ex- 
ecutive and legislative interpretation of the Constitution from 
the earliest times, as well as the settled precedents, have prac- 



25. Collins v. U. S., 14 a. CI. 568. 
^ [26. Marbury v. Madison, 1 Cranch, 137. 
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tically determined that the power to remove public officers, 
when not otherwise expressly provided for, resides in the Presi- 
dent alone.27 This interpretation was for a time reversed by 
the "Tenure of Office Act," passed in 1867, which denied the 
President the power to remove from office without the consent 
of the Senate in all cases where the consent of the Senate had 
been necessary to the appointment. This statute was repealed 
in 1887; its repeal apparently concedes the correctness of the 
rule stated above. 

Clause 3. — The President shall have power to fill up 
all vacancies that may happen during the recess of the 
Senate, by granting commissions which shall expire at the 
end of their next session.^s 

Filling of Vacancies. — ^When a vacancy happens during a 
recess of the Senate, the President may, in his discretion, make 
an appointment to such office, but the appointee's commission 
will hold good only until the end of the next session; it will, how- 
ever, hold until this time, even though the person commissioned 
has been nominated to the office and his nomination rejected 
by the Senate, unless sooner terminated by the President.^^ 
Pomeroy asserts that "if language can express any thought, 
it is clear that a vacancy must not have commenced dur- 
ing a session and have extended into the recess, but must 

27. Pomeroy, Const. Law, Sees. 647-661. 

28. The following decisions affecting the appointing power may be 
of interest : The President has power, by and with the advice and consent 
of the Senate, to displace an officer in the Army or Navy by the appoint- 
ment of another person in his place. MuUan v. U. S., 140 U. S. 240. But 
he has no authority to revoke an order dismissing an officer from the service 
and restoring the discharged officer to his rank. Palen v. U. S., 19 Ct. CI. 
389. When the number of officers in a given rank or grade of the regular 
Army is expressly fixed by law, it is not in the power of the President to 
make appointments in excess of the limits thus fixed. Montgomery v. 
U. S., 5 Ct. CI. 93. 

29. In re Marshalship of Alabama, 20 Fed. 379. 
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have commenced during the recess. "3° But it has been held 
by the courts that if a vacancy in an office occurs during 
the session, but remains unfilled at the end of the session, this is 
a case of a vacancy "happening" during the recess. ^i The 
question as to whether a newly created office not fiUed during 
the session of the Senate presents a vacancy within the meaning 
of this provision has, in practice, been decided both ways, but 
the better opinion seems to be that it does not, and that the 
President cannot during the recess fill such office without special 
authority. If a person commissioned during a recess is nom- 
inated to the office, and his appointment is approved by the 
Senate, he is granted a new commission and is required to take a 
new oath of office. The reason and necessity of this grant of 
power to the President are obvious and require no comment. 

Section 3, Clause I. — ^He shall, from time to time, give 
to the Congress information of the state of the Union, and 
recommend to their consideration such measures as he 
shall judge necessary and expedient; he may, on extraor- 
dinary occasions, convene both Houses, or either of them, 
and in case of disagreement between them, with respect 
to the time of adjournment, he may adjourn them to such 
time as he shall think proper; he shall receive ambassa- 
dors and other public ministers; he shall take care that 
the laws be faithfully executed, and shall commission all 
the oflELcers of the United States. 

Presidential Messages. — Under the first two Presidents 
it was customary for the Chief Executive to meet the two Houses 
in person at the opening of each session and address them upon 
the state of the Union, recommending at the same time such 
legislation as he considered important or necessary; but Mr. Jef- 
ferson began the practice, which has since continued, of sending 



30. Pomeroy, Const. Law, p. 436. 

31. In re Farrow, 4 Woods, 491, 3 F. R. 112. 
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written messages to Congress. In addition to the annual mes- 
sages, sent at the opening of each session of Congress, special 
messages are sometimes sent, dealing with particular topics of 
national interest, and often accompanied by correspondence 
or other documents. The importance of this mandatory pro- 
vision is seen when we remember that a great many of the de- 
tails of practical administration are under the personal super- 
vision of the President and his heads of departments, and can be 
known to Congress only by this means. Congress also some- 
times requests the President to furnish it with facts or papers 
in his possession relating to certain subjects imder consideration. 
It is of the utmost importance that Congress should have the 
most full and complete knowledge of the state of the Union, in 
order to best frame its laws with reference to public needs and 
interests. 

Convening and Adjourning Congress. — It will be easily 
seen that occasions may arise during a recess of Congress, such 
as foreign aggressions, depredations, or direct hostihties, insur- 
rections at home, great pubUc calamities, or financial crises, 
which demand the immediate consideration and action of the 
national Legislature, or in which the Executive cannot well dis- 
pense with its assistance. It is, therefore, proper that the power 
to convene Congress in special session should be vested in the 
President, and the power to adjourn them, in case of disagree- 
ment between the Houses, is said to be equally as indispensable. 
It is the only peaceable way of ending a controversy which can 
lead to nothing but distraction in the public councils.^^ The 
Senate is often convened in special session for the purpose of 
acting on treaties and the nomination of officers. This is usually 
done when a President is inaugurated, for the purpose of con- 
firming his Cabinet officers. 



32. Story, Sees. 1562-1563. 
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Biplomatic Relations. — ^The power to receive the diplo- 
matic agents of foreign governments, combined with the power 
to make treaties and to appoint the diplomatic agents of our 
own Government, gives the President control over all the foreign 
relations of the United States. It is to be noted that foreign 
consuls are not mentioned in this clause. They do not come 
under the designation of "public ministers," for they are not 
diplomatic agents, but mere, commercial representatives. The 
power of the Executive to receive them may, however, be fairly 
implied from other parts of the Constitution, and foreign con- 
suls have, in fact, never been allowed to discharge any functions 
of their office until they have rec ived the exequatur of the Presi- 
dent. The power to receive foreign ministers necessarily im- 
plies the power in the President, to refuse to receive any par- 
ticular person accredited to him by a foreign government. The 
ground of his refusal may be that he is imwilling to consider the 
special subject with relation to which the diplomatic agent is 
sent, or that he pre''ers not to recognize the accrediting authority 
as the rightful government, or his reasons may be merely per- 
sonal to himself; and, after a foreign minister has been received 
by the President, the latter has the power, for reasons satisfactory 
to himself, to request the accrediting government to recall the 
minister, or, in case of refusal or delay in recalling him, to dis- 
miss him, or refuse longer to hold relations with him.^^ By 
receiving the diplomatic representative of a foreign govern- 
ment the President, in effect, decides that the government 
sending him is at least the de facto government of that country. 
Decisions of this character are political in their nature and must 
be made by the political departments, whether by the President 
alone or by the President with the aid of Congress. The courts 
will not take notice of or recognize any new government or sov- 

33. Black, Const. Law, p. 117. 
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ereignty until it has been officially recognized by the political 
departments of the Government. ^4 

Under the law of nations, public ministers are accorded 
peculiar and important privileges. By a political fiction they 
are regarded as continuing within the jurisdiction of their own 
sovereigns, and not as coming within that of the country to which 
they are accredited. They are not, therefore, amenable to the 
laws of the cuntry in which they reside, but continue subject 
to the laws of their own coimtry. Consuls, not being public 
ministers, are not entitled to these privileges and immunities, 
but are answerable in civil and criminal matters to the laws of 
the country in which they are serving. Public ministers are 
divided into four classes. Ambassadors constitute the high- 
est class, and the privilege of sending them is confined to the 
crowned heads, the great republics, and other states entitled to 
royal honors. The principle of reciprocity usually governs the 
sending of diplomatic agents, those exchanged by any two Gov- 
ernments being of the same rank. The Senate is given no part 
in the reception of public ministers, though, as has been seen, 
its concur .-ence is necessary to the appointment by the President 
of public ministers and consuls. 

Execution of the Laws. — The great object of the Executive 
Department is to see that the laws are faithfully executed. 
Without this the Government, no matter what its form may be, 
will fail of its purpose, and will not be able to protect the rights 
or provide for the happiness, good order, or safety of the people. 
The President "is provided with the means of fulfilling this obli- 
gation by his authority to commission all the officers of the 
United States, and, by and with the advice and consent of the 
Senate, to appoint the most important of them, and to fill va- 
cancies. He is declared to be the Commander-in-chief of the 

Army and Navy of the United States. The duties which are 

* 

34. Gelston v. Hoyt, 3 Wheat. 324; Luther v. Borden, 7 How. 1, 
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thus imposed upon him he is further enabled to perform by the 
recognition in the Constitution and by the creation by acts of 
Congress of executive departments, . . . the heads of which 
are familiarly called Cabinet Ministers. These aid him in the 
performance of the great duties of his office, and represent him 
in a thousand acts to which it can hardly be supposed his per- 
sonal attention is called, and thus he is enabled to fulfill the 
duty of his great department, expressed in the phrase that 'he 
shall take care that the laws be faithfully executed.' " 

Commissions. — It is also made the duty of the President 
to commission all ofl&cers of the United States. A commission 
may be defined to be a document issued by the Government to 
its officers, conferring on them the power to perform the various 
duties pertaining to their offices. It is signed by the President, 
countersigned by the head of the department in which it issued, 
and has affixed the great seal of the United States. 

Section 4, Clause I. — The President, Vice-President, 
and all civil officers of the United States, shall be removed 
from office on impeachment for, and conviction of, trea- 
son, bribery, or other high crimes and misdemeanors. 

Removal from Office on Impeachment. — In the first 
place, it will be observed that the language of this clause ex- 
cludes all private and unofficial persons, and, in the next, that 
it excludes all officers of the Army, the Navy, and the Marine 
Corps, because they cannot properly be called "civil" officers. 
By a legislative precedent, also, a senator or representative of 
the United States is not liable to impeachment. In 1897, upon 
the trial of an impeachment preferred against Senator William 
Blount, the senators decided that the members of their own 
body are not civil officers within the meaning of the Constitu- 
tion, and therefore dismissed the charges without any examin- 
ation upon the merits. The decision in this case is not favor- 
ably regarded by writers on constitutional law, and it is thought 
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that, should occasion ever cause it to be reviewed by the Senate 
and House, it would probably be disregarded.35 As far as the 
matter may be said to be settled, it appears that the officers 
liable to this process are those who are commissioned by the 
President (as provided by Article 11., Section 3, of the Constitu- 
tion), excepting those employed in the land and naval forces, 
but including all Federal judges. 

Treason against the United States is defined by the Consti- 
tution, and bribery is "the receiving or offering of any undue 
reward by or to any person whose ordinary profession or busi- 
ness relates to the administration of public justice in order to 
influence his behavior in office and incline him to act contrary to 
the known rules of honesty and integrity. "^^ But the phrase 
"other high crimes and m'sdemeanors" is not susceptible of 
exact definition or limitation. It is, of course, primarily direct- 
ed against official misconduct; but, from the provision of the 
Constitution that the party shall still remain liable to trial and 
punishment according to law, we are led to infer that the com- 
mission of any crime which is of a grave nature, though it may 
have nothing to do with the person's official position, would 
render him liable to impeachment. The power to determine 
what offenses are punishable by impeachment rests very much 
with Congress. The House, before preferring articles of im- 
peachment, will have to decide whether the acts or conduct 
complained of constitute a "high crime or misdemeanor," and 
the Senate in trying the case will have to consider the same 
question. In either case there is no other power which can 
review their decisions. 



35. See Pomeroy. Const. Law, Sees. 715-728 
^6. Greenleaf. 



CHAPTER VI. 



The Judiciary. — Aeticlb III. of Constitution. 

Section I, Clause I. — The judicial power of the United 
States shall be vested in one Supreme Court, and in such 
inferior courts as the Congress may, from time to time, 
ordain and establish. The judges, both of the Supreme 
and inferior courts, shall hold their offices during good 
behavior, and shall, at stated times, receive for their serv- 
ices a compensation, which shall not be diminished dur- 
ing their continuance in office. 

The Federal Judicial System. — ^The Constitution pro- 
vides for the Supreme Court, and gives Congress authority to. 
establish such inferior courts as may from time to time be found 
necessary. In pursuance of this authority, Congress has pro- 
vided for certain courts, which, together with the Supreme 
Court, constitute the Federal judicial system. They are the 
Circuit Courts of Appeals, the Circuit Courts, the District Courts, 
and the Court of Claims. In addition, Congress has authorized 
the following local or special tribunals, which are not a part of 
the Federal judicial system: the Territorial Courts, the Courts 
of the District of Columbia, Consular Courts, and Courts-martial. 

Organization of the Federal Courts. — The organization 
of the Supreme Court is not prescribed by the Constitution, but 
is left to the discretion of Congress. As at present organized, 
it consists of a Chief Justice and eight associate justices, of 
whom six constitute a quorum. The several States are divided 
into districts, there being one or more for each State, and seventy- 
three for the whole United States. In each of these is estab- 
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lished a District Court, consisting of a single judge. Contig- 
uous districts are grouped, by entire States and Territories, so 
as to form circuits, there being nine for the whole United States. 
In each circuit there have been established a Circuit Court and a 
Circuit Court of Appeals. Two, and in some cases three, circuit 
judges are appointed for each circuit, and to each is assigned, 
also, one of the justices of the Supreme Court. A Circuit Court 
may be held by the justice of the Supreme Court assigned to a 
circuit, by one of the circuit judges, or by a judge of any district 
within the circuit, or by any two, Supreme, circuit, or district, 
judges sitting together. The Circuit Court of Appeals is com- 
posed of three judges, two of whom constitute a quorum. The 
justice of the Supreme Court assigned to any circuit and the 
circuit judges thereof usually constitute the Circuit Court of Ap- 
peals, but the district judges within the circuit are also compe- 
tent to sit on this court, and they may be assigned to duty 
thereon, if at any time the full court is not made up by the at- 
tendance of the justice of the Supreme Court and the circuit 
judges. But it is provided that no judge before whom a cause 
or question may have been tried or heard in a Circuit or District 
Court can sit on the trial or hearing of such cause or question in 
the Circuit Court of Appeals. The Court of Claims is composed 
of five judges, two of whom constitute a quorum. 

Terms of Court. — The' Supreme Court is required to hold, 
at the seat of Government, one term annually, commencing on 
the second Monday in October, and, such adjourned or special 
terms as it may find necessary for the dispatch of business. 

The Circuit Court of Appeals is required to hold one term 
annually at specified places within the circuit, and such other 
terms at such other places as the court may from time to time 
designate. 

The Circuit Court is required to hold two or more terms an- 
nually in each district, but the justice of the Supreme Court 
assigned to the circuit is not required to attend more than one 
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term of the Circuit Court" in each district during any period of 
two years. Circuit Courts may be held at the same time in the 
different districts of the same circiiit. 

Each District Court is required to hold annually a stated 
number of terms, usually four, and monthly adjournments of 
their regular terms, for the trial of criminal causes, when these 
are found necessary in order to prevent undue expense and de- 
lays in such cases. They are also author'zed to hold such 
special terms as their business may require. 

The Court of Claims holds, at the seat of Government, one 
annual term, commencing on the first Monday in December. 

Tenure of Office of Judges. — The judges both of the Su- 
preme and inferior courts hold their office during good behavior. 
They are appointed by the President and Senate, but they can 
be removed from office only on impeachment. The number 
of justices of the Supreme Court may be indefinitely increased, 
but this clause would operate to prevent a decrease in their 
number, except under a provision that vacancies as they occur 
should not be filled until the number of justices was reduced to 
a prescribed minimum. As far as the courts established by 
Congress are concerned, there is a legislative precedent for saying 
that Congress may legislate a judge of such courts out of office 
by abolishing the court in which he sits.i Both Supreme and 
inferior judges receive a salary, which cannot be diminished 
during their term of office, but the salaries of the judges of the 
Federal courts may be reduced by a provision similar to that 
indicated above for reducing the membership of the Supreme 
Court. These provisions with regard to tenure of office and 
salary were intended to secure the complete independence of 



1. Reference is here made to the abolition of the District Court, 
when Mr. Jefferson became President. 
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the Federal judiciary, a condition indispensable to the proper 
administration ol public justice. ^ 

Officers of Courts. — The courts of the United States have 
power to appoint clerks, who are charged with the seals and 
records, are required to sign and seal all process, and seasonably 
to record the decrees, judgments, and determinations of their 
respective courts. Such clerks are required to take an oath of 
office and also to furnish security in the sum of $2,000 for the 
faithful discharge of their duties. There is appointed for each 
district, by the President and Senate, a marshal, whose duty it 
is to attend the United States courts sitting within his district, 
and to execute therein all lawful precepts directed to him and 
issued under the authority of the United States. He may ap- 
point one or more deputies, is required to furnish security in the 
sum of $20,000 for the faithful performance of duty by himself 
and his deputies, and, together with them, to take an oath of 
office. 

Courts Not Belonging to the Federal System. I. Ter- 
ritorial Courts. — ^The Territorial courts are legislative courts, 
organized by Congress for the Territories of the United States, 
and created in virtue of the general right of sovereignty which 
exists in the Government, or in virtue of that clause of the Con- 
stitution which enables Congress to make all needful rules and 
regulations respecting the territory belonging to the United 
States. They are not constitutional courts, in which the judicial 
power conferred by the Constitution on the general Government 
can be. deposited.^ Congress may, therefore, invest them with 
as much or as little jurisdiction as it sees fit, or with such measure 



2. By Act of April 10, 1869, it is provided that any judge of any 
court of the United States^ having held his commission ten years and 
having attained the age of seventy years, may resign his office and receive 
the same salary during life which was payable to him at the time of his 
resignation. 

3. American Ins. Co. v. Canter, 1 Pet. 511, 
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as appears reasonable, necessary, and adapted to the local, pre- 
vailing conditions. 

2. Consular Courts. — Under the authority of treaties, 
granting rights of ex-territoriality, Congress has provided for 
courts, called "consular courts," in certain non-Christian coun- 
tries. They are presided over by the United States consuls at 
the ports where the courts are held, and are invested with civil 
and criminal jurisdiction over Americans in that place. The 
trial is without a jury. The purpose of establishing these courts 
is to withdraw citizens of the United States from the operation 
of the crude, barbarous, or imcertain systems of justice there 
prevailing. 

3. Courts- martial; Military Commissions. — Under its 
power to make rules for the regulation of the land and naval 
forces, Congress has authority to provide for the trial and pun- 
ishment of military and naval offenses by courts-martial — ^that 
is, courts composed of military or naval officers. But these courts 
are not a part of the Federal judicial system; they are merely 
executive agencies, authorized as an aid in commanding the 
Army and Navy and enforcing discipline therein. Their au- 
thority is strictly limited, and the records of their proceedings 
must show in each case that 'they have jurisdiction over the 
person and the offense. They can never lawfully try and punish 
a person who is not in the military service or subject to military 
law; but within their jurisdiction their judgments are as final 
and conclusive as those of civil courts of last resort. The sen- 
tence of a court-martial is altogether beyond the jurisdiction or 
inquiry of any. civil tribunal whatever, except on a question as 
to the jurisdiction of the court-martial or a failure to observe 
the rules prescribed for the exercise thereof. * If a court- 
martial proceeds without jurisdiction, all its actions are illegal. 
The aggrieved party may not only recover his liberty on habeas 

4. ■ Dynes v. Hoover, 20 How. 65 ; In re MoVey, 23 Fed. 878. 
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corpus, but may, in a proper action in a civil court, recover 
damages against any of the parties to the illegal trial, since they 
are all trespassers upon his rights. ^ Military commissions are 
established only in actual warfare or where martial law has been 
declared, and as an aid to the successful prosecution of bellig- 
erent operations or the enforcement of martial law. 

Section 2, Clause I. — The judicial power shall extend 
to all cases, in law and equity, arising under this Constitu- 
tion, the laws of the United States, and treaties made, or 
which shall be made, under their authority; to all cases af- 
fecting ambassadors, other public ministers, and consuls; 
to all cases of admiralty and maritime jurisdiction; to con- 
troversies to which the .United States shall be a party; to 
controversies between two or more States, between a State 
and citizens of another State, between citirens of different 
States, between citizens of the same State claiming lands 
under grants of different States, and between a State, or the 
citizens thereof, and foreign States, citizens, or subjects. 

Clause 2. — In all cases affecting ambassadors, other 
public ministers, and consuls, and those in which a State 
shall be a party, the Supreme Court shall have original 
jurisdiction. In all the other 6ases before mentioned, the 
Supreme Court shall have appellate jurisdiction, both as 
to law and fact, with such exceptions and under such 
regulations as the Congress shall make. 

The language of the first of the above clauses is to be noted. 
The judicial power — that is, jurisdiction — of the United States 
shall extend to all cases, etc. 

Definition of Jurisdiction. — ^The jurisdiction of a court is 
its power or capacity to grant a remedy, and thus to protect 
some primary, legal right or enforce some primary, legal duty. 
Original jurisdiction is the power to hear and decide a legal con- 

5. Dynes v. Hoover, 20 How. 65; Milligan v. Hovey, 3 Biss. 13. 
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troversy, or to administer a remedy in the first instance. Ap- 
pellate jurisdiction is the power to review the act or decision or 
determination of some other court. The same court may have 
both original and appellate jurisdiction, and a court of appellate 
jurisdiction may be intermediate between a lower court and a 
higher by which its own decisions may be reviewed. Courts are 
also said to possess exclusive or concurrent jurisdiction. A 
court has exclusive jurisdiction when it alone can take cognizance 
of a particular class of cases, or can administer some particular 
remedy. Two or more courts have concurrent jurisdiction 
when the suit or proceeding might have been originally instituted 
in either. Original jurisdiction may, therefore, be exclusive or 
concurrent. 

Definition of Case. — A case, in the sense of the Constitu- 
tion, is a controversy between parties which has taken shape 
for judicial decision. Cases in law mean cases in which relief is 
sought according to the principles and practice of the common 
law; cases in equity mean cases in which relief is sought a,c- 
cording to the principles and practice of equity jurisprudence. 
A case is said to arise under the Constitution, or a law, or a treaty 
of the United States when its correct decision depends upon the 
construction of any one. "The judicial power shall extend to 
all cases" of a particular character. Before there can be any 
proper exercise of the judicial power, therefore, a "case" must 
be presented in court for its action. 

Jurisdiction of the Federal Courts. — From the first of 
the above clauses of the Constitution it will be seen that the 
jurisdiction of the Federal courts extends to all cases arising 
under the Constitution, the laws, or the treaties of the United 
States and to eight other descriptions of cases. In cases arising 
under the Constitution, the laws, or treaties of the United States 
it is the character of the suit which g'ves jurisdiction, without 
reference to the parties. In the other cases enumerated the 
jurisdiction depends entirely upon the character of the parties, 
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without reference to the subject of controversy. With reference 
to cases of the first class, it may be remarked that the orderly and 
successful working of Government, or even its very existence, 
depends upon a fixed and harmonious interpretation of the or- 
ganic law and the statutes passed in pursuance of it; and it is, 
therefore, of the utmost importance that the Federal courts 
were given authority to assume jurisdiction of all cases arising 
under the Constitution, laws, or treaties of the United States. 
With reference to the remaining cases, it is seen that cases af- 
fecting ambassadors, other public ministers, and consuls, cases of 
admiralty and maritime jurisdiction, and cases where one of the 
parties is a foreign state or one of its subjects or citizens and 
the other is a State of the Union or one of its citizens, are of such 
a nature that their settlement may involve the foreign relations 
of the United States. The policy of wholly depriving the States 
of any control over our foreign relations indicates the reason 
why the right to make final and authoritative decisions in these 
cases was reserved to the courts of the Federal Government. 
Because the United States is supreme, sovereign, and inde- 
pendent, it is eminently proper that it should be able to bring 
the actions to which it is a party in its own tribunals. And since 
the States stand to each other in the relation of equality, it is 
fitting that they should have been given power to implead each 
other in the tribunals of their common superior. The cases not 
already mentioned were placed under the jurisdiction of the 
federal courts through a desire to furnish tribunals free from 
partisan influences in those cases where it was feared that local 
interests might prevent perfect justice being done to suitors. 

Jurisdiction of the Supreme Court — (a) Original. — The 
Constitution provides that the Supreme Court of the United 
States shall have original jurisdiction in all cases affecting am- 
bassadors, other public ministers, and consuls, and in cases in 
which a State shall be a party; but this jurisdiction is not made 
exclusive. It is not incompetent, therefore, for Congress to 
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invest the lower Federal courts with a like original jurisdiction, 
concurrent with that of the Supreme Court, and this it has done 
by providing that the Supreme Court shall have exclusive orig- 
inal jurisdiction in all such cases or proceedings as, under the law 
of nations, can be brought against ambassadors or other public 
ministers or their domestics or domestic servants, and that in all 
cases brought by ambassadors or other public ministers, or in 
which a consul or vice-consul is a party, it shall have concurrent 
original jurisdiction ; and in cases in which a State is a party it 
shall have exclusive original jurisdiction in all controversies of a 
civil nature, except those between a State and its citizens, or be- 
tween a State and citizens of other States, or aliens, and that in 
these cases it shall have concurrent original jurisdiction. s*^ It is 
to be noticed that it is beyond the power of Congress to invest 
the Supreme Court with original jurisdiction in any other class 
of cases. 

(b) Appellate. — The provision of the Constitution with 
respect to the appellate jurisdiction of the Supreme Court, is not 
self-executing, and Congress must legislate to give it effect. 
Under existing enactments of Congress the Supreme Court has 
appellate jurisdiction 

1. From the Circuit or District Courts direct in the fol- 
lowing cases: where the jurisdiction of the court is in issue; 
from final sentences and decrees in prize cases ; in case of convic- 
tion of a capital or otherwise infamous crime; in cases involving 
the construction or application of the Constitution of the United 
States ; in cases involving the constitutionality of an act of Con- 
gress or a treaty, or in which the Constitution or a law of any 
State is claimed to be in contravention of the Constitution of the 
United 'States. It has appellate jurisdiction 

2. From the Circuit Courts of Appeals in all cases not 
made final in those courts where the matter in controversy ex- 
ceeds one thousand dollars and costs, provided the appeal be 

5i. R. a 687. 
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taken or writ of error sued out within one year after the entry of 
the order, judgment, or decree sought to be reviewed. But in 
any case within its jurisdiction the Circuit Court of Appeals may 
certify to the Supreme Court any question of law concerning 
whifih it desires the instruction of that court for its proper de- 
cision; and the Supreme Court may require, by certiorari or 
otherwise, any case in the Circuit Court of Appeals to be certified 
to it for its review and determination: 

3. From the Court of Claims the Supreme Court has ap- 
pellate jurisdiction in all cases where the judgment is adverse to 
the United States, and, on behalf of the plaintiff, in any case 
where the amount in controversy exceeds three thousand dollars. 

4. From the State Courts. — A final judgment or decree 
in any suit in the highest court of a State in which a decision in 
the case could be had may be re-examined and reversed or af- 
firmed in the Supreme Court: first, where there is drawn in 
question the validity of a treaty or statute of or an authority 
exercised unde: the United States, and the decision is against 
their validity; second, where there is drawn in question the va- 
lidity of a statute of or an authority exercised under any State 
on the ground of their being repugnant to the Constitution, a 
treaty, or law of the United States, and the decision is in favor of 
their validity; or third, where any title, right, privilege, or im- 
munity is claimed under the Constitution, or any treaty ■ or 
statute of, or commission held or authority exercised under the 
United States, and the decision is against the right, title, priv- 
ilege, or immunity so set up or claimed by either' party. 

5. From Territorial Courts. — The Supreme Court has 
appellate jurisdiction to review the decision or judgment of the 
highest court of any Territory in any ca-se where is drawn in 
question the validity of any treaty, statute, or authority exer- 
cised under the United S!:ates, or in any case where the amount 
in controversy exceeds five thousand dollars, exclusive of costs; 
but if the case belongs to a class in which th3 decision of the 
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Circuit Courts of Appeals is final, it can be taken to the Supreme 
Court only as above explained for such cases. 

Jurisdiction of the Circuit Courts of Appeals. — ^The 
jurisdiction of these courts is appellate only. In all cases, ex- 
cept those above mentioned, where an appeal or writ of error 
can be taken direct to the Supreme Court from the Circuit and 
District Courts, the final decisions o." these courts may be re- 
viewed on appeal or writ of error by the Circuit Courts of Ap- 
peals. This appellate jurisdiction is made final in all cases in 
which the jurisdiction is entirely dependent on the parties to the 
suit or controversy, as between aliens and citizens of the United 
States ; also in all cases arising under the patent laws, under the 
revenue laws, and under the criminal laws, and in admiralty 
■cases. This also applies to cases coming from the highest courts 
of the several Territories, which are, by order of the Supreme 
Court, assigned to particular circuits for this purpose. 

Jurisdiction of the Circuit Courts. — The Circuit Courts 
have exclusive original jurisdiction of all crimes and offenses 
against the United States, the punishment of which is capital, 
and of all cases arising under the patent, copyright, or bank- 
rupt laws of the United States. They have jurisdiction, con- 
current with the District Courts, of all crimes and offenses 
against the United States, the punishment of which is not capital, 
and with the State courts in cases arising under the Constitution 
or laws or treaties of the United States, and also those involving 
controve"sies between citizens of different States, provided the 
amount in contoversy exceeds two thousand dollars. If the 
sum in dispute falls below that amount, the State courts have 
exclusive original jurisdiction. 

Jurisdiction of the District Courts. — The District Courts 
have exclusive original jurisdiction of all cases of seizures under 
the impost, navigation, or trade laws of the United States, 
whether the seizures are made upon the high seas or the navi- 
gable waters of the United States, and of all suits for penalties 
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and forfeitures under these laws, also of all suits against consuls 
'and vice-consuls; they have also jurisdiction of all civil causes 
o? admiralty and maritime jurisdiction, but in these cases the 
right to a common-law remedy is reserved to suitors where the 
common law is competent to give it. They have jurisdiction 
concurrent with the Circuit Courts, as indicated above. 

Jurisdiction of the Court of Claims. — The Court of 
Claims has jurisdiction of all claims against the United" States. 
It was organized in 1855, for the purpose of giving those having 
claims against the United States a means of proving them. The 
court reports to Congress all claims decided against the United 
States, and appropriations are made for their settlement. 

Removal of Causes. — In order to secure the ends for 
which the grant of judicial power was made, provision has been 
made by enactments of Congress for the removal of certain kinds 
of actions from the State courts in which they are begun into 
the Federal courts for trial and decision, subject to certain con- 
ditions and limitations. But the right so to remove a cause 
from a State court to a Federal court is entirely statutory, 
and unless the case comes clearly within the statute, the Fed'- 
eral courts will not take jurisdiction ;6 and it is for the Federal 
courts to decide whether the case is one which is properly 
removable and whether the proper steps have been taken to 
effect a removal. 7 

Law Administered. Practice. — ^There is no common 
law of the United States, as such, which can be appealed to as 
conferring jurisdiction upon its courts. They can, then, possess 
no other jurisdiction than that conferred by the Constitution 
and acts of Congress in pursuance thereof. ^ There can be no 
common-law crimes against the United States, and, unless an 
act has been made a crime by the Constitution or by statute, 

6. Insurance Co. v. Pechner, 95 U. S. 183 ; Stat. U. S., Vol. 25, p. 433. 

7. Osgood V. Chicago, D. & V. R. Co., 6 Biss. 330. 

8. Pennsylvania v. W. & B. Bridge Co., 13 How. 518. 
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it cannot be punished by the general Government.^ But it is a 
general rule- that where a case, is not governed by any Federal 
statute or treaty, the Federal courts will administer the law of" 
the State wherein they sit, and will take notice of the common 
law of the State and its statutes and customs, and apply them 
as the courts of the State would apply them to the same circum- 
stances, i" In deciding cases arising under the constitution or 
laws of a State, the Federal courts are always careful to accept 
and follow the decisions of the State courts, when such exist, as 
to what is the proper rule of law for the case in hand. And the 
Federal courts conform their practice in all cases at common law 
to that of the State in which they sit^ If the State has adopted 
a code of procedure, proceedings in the Federal courts in actipns 
at law are governed by the code. If the State adheres to the 
common-law pleading and practice, the Federal courts will do 
the same. But proceedings in equity are not affected by this 
rule. In regard to jurisdiction in equity, the acts of Congress 
provide that the practice in the Federal courts shall be substan- 
tially the same throughout the Union, n 

In connection with the jurisdiction of the Federal courts 
should be considered the 

Eleventh Amendment. — The judicial power of the 
United States shall not be construed to extend to any suit in 
law or equity, commenced or prosecuted against one of the 
United States by citizens of another State, or by citizens or 
subjects of any foreign State. 

In Chrisholm v. Georgia^^ it was held by the Supreme Court 
that, under the language of the Constitution and the Judiciary 
Act of 1789, a State of the Union could be sued in the Federal 



9. U. S. V. Eaton, 144 U. S. 677. 

10. Black, Const. Law, p. 158. 

11. Hurt V. HoUingsworth, 100 U. S. 100. 
12 2 Dall. 419.- 
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courts against its will by a citizen of another State or an alien . 
This decision occasioned so much surprise and apprehension that 
at the first meeting of Congress after its promulgation the above 
amendment was proposed, and it was in due course adopted. 
As the law and decisions now stand, a State, without its consent, 
cannot be sued by any private person, whether it be one of its 
own citizens, or a citizen of another State, or an alien, i^ But a 
State may be sued, without its consent, by the United States, 
by another State, and probably also by a foreign prince or 
Government. 1* 

Clause 3. — The trial of all crimes, except in cases of 
impeachment, shall be by jury; and such trial shall be 
held in the State where the crimes shall have been com- 
mitted; but when not committed within any State, the trial 
shall be at such place or places as the Congress may by 
law have directed. 

In connection with this clause should be considered the 
amendments to the Constitution which relate to the judiciary, 
and, in immediate connection, those which further enlarge the 
right of trial by jury. 

Sixth Amendment. — In' all criminal prosecutions, the 
accused shall enjoy the right to a speedy and public trial, 
by an impartial jury of the State an^d district wherein the 
crime shall have been committed, which district shall 
have been previously ascertained by law; and to be in- 
formed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor; and to 
have the assistance of counsel for his defense. 

Seventh Amendment. — In suits at common law, 
where the value in controversy shall exceed twenty dol- 

13. It is now customary for a State to make provision for the main- 
tenance of suits against it by private persons in its own courts. 

14. Black, Const. Law, p. 145. 
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lars, the right of trial by jury shall be preserved; and no 
fact, tried by a jury, shall be otherwise re-examined in any 
court of the United States than according to the rules of 
the common law. 

Trial by Jury. — As used in the Constitution, the terms 
"jury" and "trial by jury" have the same meaning as they had 
at common law. A jury for the trial of a cause was a body of 
twelve disinterested and impartial men, drawn and selected by 
officers free from all bias in favor of or against either party, duly 
impaneled, and sworn to render a true verdict according to the 
law and the evidence given therein. The jury sits with the 
judge to try the facts of the controversy, receiving from him the 
law and applying it, according as they find the facts to be, in a 
general verdict, which embodies both fact and law; or, at their 
option, the jury may find the facts specially and report them to 
the court, who wUl then determine what judgment the facts re- 
quire. The court is thus the trier of the law and the jury the 
triers of the facts. At common law their verdict was required 
to be tmanimous, and this feature, though of doubtful value, is 
preserved in jury trials in the United States and in most of the 
States. Trial by jury has always been an object of deep interest 
and solicitude to the American people, and every encroachment 
upon it has been watched with great jealousy. 1 5' 

In Criminal Cases. — ^Trial by jury in criminal cases has 
been looked upon as a necessary part of the liberties of the 
people, and a sentiment attaches to it which will scarcely suffer 
its value to be questioned. Under the Constitution the accused 
person in all criminal cases, except those of impeachment, is 
guaranteed the right of trial by jury in the State in which the 
crime was committed, and the Sixth Amendment adds to this 
guarantee the right to a speedy and public trial by an impartial 
jury of the State and district wherein'the crime was committed, 

15. Cooley, Prin. Const. Law, p. 248-251, 
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and provides further that the district must have been previously- 
ascertained by law. In cases where the crime is not committed 
within any State, Congress, in pursuance of the constitutional 
provision, has provided that the trial shall be held in the district 
in which the offender is apprehended or into which he may be 
first brought. 

In Civil Cases. — The Seventh Amendment, given above, 
provides that the right of trial by jury shall be preserved in suits 
at common law, where the value in controversy shall exceed 
twenty dollars; also that when a fact has been once tried by a 
jury, it can be re-examined only according to the rules of the 
common law. This limitation is essential to the preservation of 
the right of trial by jury. If, after a fact had been tried by a 
jury in the first instance, the case could be removed by either 
party into another court, there to be tried by the judge himself, 
the right of trial by jury could be of no importance. The finding 
of the jury upon the facts, when not influenced by error, and 
when there has been no fraud or surprise, must be taken as con- 
clusive. According to the common law, facts once tried by a 
jury are never re-examined, unless a new trial is granted by the 
court before which the suit is pending, or unless a superior court, 
on writ of error, reverses the decision of the trial court and orders 
the summoning of a jury for a new trial. By suits at common 
law is here meant not merely suits which the common law recog- 
nized among its old and settled proceedings, but suits in which 
legal rights were to be ascertained and determined, in contra- 
distinction to those where equitable rights alone were recognized 
and equitable remedies were administered; or where, as in the 
admiralty, a mixture of public law and of maritime law and 
equity was often found in the same suit.i^ This amendment 
applies not only to cases tried by jury in the Federal courts, but 
also to such as are tried by jury in the State courts and after- 



16. Paxsons v. Pedford, 3 Pet. 433, 447. 
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ward removed to the Supreme Court for review under its appel- 
late jurisdiction. Applying our rules for the interpretation of 
the Constitution, it will be seen that the provisions of that in- 
strument with regard to trial by jury do not operate to require 
trials before State courts to be by jury, or even to prevent the 
States from abolishing jury trials altogether. 

Other Privileges. — The other privileges guaranteed by 
the above parts of the Constitution are that the accused shall be 
informed of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor; and to have the as- 
sistance of counsel for his defense. 

The accused is made aware of the nature and cause of the 
accusation by being furnished with a copy of the indictment 
which carefully sets forth both. Congress has by law provided 
that in cases of treason the accused shall have a copy of the in- 
dictment delivered to him at least three entire days, and in other 
capital cases at least two entire days, before the trial. He is to 
be confronted with the witnesses against him, or "'to meet the 
witnesses face to face." This guarantee was intended as a safe- 
guard against secret and inquisitorial methods of trial. It also 
gives the defendant the privilege of sifting and trying by cross- 
exarnination the evidence adduced against him. But it does' 
not prevent the admission of dying declarations, since, in this 
case, the "witness against him" is the person who narrates the 
declaration made by the decedent, or who produces and identifies 
the same if it was reduced to writing, i^ Nor does it prevent the 
admission of depositions or notes of evidence made at a previous 
trial, where the witness is dead, or out of the jurisdiction, or not 
to be found at the time of the trial, provided that the defendant 
was present at the first trial and had an opportunity to cross- 
examine. He is to have compulsory process for securing the 



17. Mattox V. U. S., 156 U. S. 237. 



174 CONSTITUTIONAL LAW. 

presence of witnesses in his favor. This grows out of the right of 
defendant to rebut by the testimony of witnesses the charges 
brought against him, and includes the right to examine such 
witnesses and to compel them to answer admissible questions 
under oath. But it does not give the accused a claim against 
the Government for payment of the fees of the witnesses sum- 
moned in his defense. 18 He is finally to have the assistance of 
counsel for his defense. This includes the right to have a private 
interview and consultation with his counsel before the trial, or 
even before indictment found, if he is under arrest, in order to 
take his advice and instruct him as to the defense to be made.i^ 
But it does not guarantee that a person accused of crime shall 
have counsel furnished at the expense of the public. 20 

Fifth Amendment. — No person shall be held to answer 
for a capital, or otherwise infamous, crime, unless on a pre- 
sentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when 
in actual service, in time of war or public danger; nor 
shall any person be subject, for the same offense, to be twice 
put in jeopardy of life or limb; nor shall be compelled, in 
any criminal case, to be a witness against himself, nor be 
deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public use, 
without just compensation. 

The Grand Jury. — The right to have offenses inquired into 
by a grand jury in order to deterinine, before a public prosecution, 
whether there is sufficient evidence to warrant the same, has al- 
ways been regarded as a safeguard against tyranny and oppres- 
sion. The grand jury is said to have been an established institu- 
tion of the English law long before the Norman conquest. At 

18. State V. Waters, 39 Me. 54. 

19. People V. Risely, 13 Abb. N. C. (N. Y.) 186. 

20. Houk V. Board, etc., 14 Ind. App. 662. 
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the common law it was composed of not less than twelve nor 
more than twenty-three men, and the concurrence of at least 
twelve of this number was absolutely essential to the finding of 
an indictment. By Section 808, Revised Statutes, a grand jury 
for the Circuit and District Courts of the United States is made 
to consist of not less than sixteen nor more than twenty-three 
men, but the number required to concur in the finding of an in- 
dictment has not been changed. An indictment is a written ac- 
cusation of an offense preferred to a grand jury and presented 
upon oath by them as true, at the suit of the Government. It is 
usually framed, in the first instance, by the officers of the Gov- 
ernment, and laid before the grand jury for their investigation. 
If at least twelve concur in finding sufficient evidence to war- 
rant a public prosecution, they return it endorsed as "A true 
bill"; but if not, it is returned as "Not a true bill," or "Not 
found." A presentment, properly speaking, is an accusation 
of an offense, made by a grand jury on their own initiative, upon 
their own observation and knowledge, or upon evidence before 
them, without any biU of indictment submitted to them at the 
suit of the Government. When a presentment is made, the 
proper officer of the court must frame an indictment before the 
accused party can be put to answer it. This provision applies 
only to capital, or otherwise infamous, crimes. The courts of the 
United States have decided that, within the meaning of the 
Fifth Amendment, an infamous crime is one which is punishable 
by imprisonment in a State prison or penitentiary, with or 
without hard labor.21 But mere misdemeanors which involve 
infamy neither in the offender nor in the punishment may be 
proceeded against by information, which may be defined as an 
accusation in the nature of an indictment, presented by a com- 
petent public officer on his oath of office, instead of by a grand 
jury on their oath. 22 The only cases excepted from the opera- 



21. Ex parte Wilson, 114 U. S. 417. 

22. 1 Bishop, Crim. Proc, Sec. 141. 
-12- 
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tion of this amendment are those arising in the land and naval 
forces or the militia when in actual service. In order to pre- 
serve and enforce discipline, these cases are made punishable by 
courts-martial, the powers and limitations of which have already 
been sufficiently considered. 

Twice in Jeopardy. — ^This amendment guarantees that no 
person for the same offense shall be twice put in jeopardy of life 
or limb. "Jeopardy of life or limb" is an old phrase which has 
come down from times when sanguinary punishments were 
common, but, as judicially interpreted, it simply means danger 
of punishment. A person is said "to have been put in jeopardy 
when a valid and sufficient indictment or information has been 
legally found against him and duly presented to a court of com- 
petent jurisdiction over both the person and the offense, and 
thereupon he has been arraigned and has pleaded, and a lawfvl 
jury has been empanelled and sworn to try the case and render 
a verdict. "23 From the foregoing it is apparent that one is not 
put in jeopardy by a prosecution in a court which has no juris- 
diction of the case, or upon an indictment that is so defective 
that no judgment can be given upon it. And it has been held 
that jeopardy once attached is removed if the jury is discharged 
by reason of the impossibility of agreement or by consent, or if 
the case is stopped by the sickness or death of the judge or a 
juror, 24 or if after verdict of conviction it is set aside on motion 
of the accused, or judgment upon it is reversed by an appellate 
court. 2^ But an acquittal, however erroneous, must be a bar 
to a second trial, unless a remedy by writ of error is given to the 
state by statute, as has been done in some States. The effect 
of this provision is to prevent a person from being twice tried 
for the same offense, but it is to be noticed that a single act may 
constitute two or more distinct offenses, as where a person com- 



23. Black, Const. Law, p. 585. 

24. Hector v. State, 2 Mo. 166. 

25. Casborus v. People, 13 Johns, N. Y. 351. 
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mits an act which is at once a violation of a law of the United 
States and of a State, or where a person in the military service 
commits an act which is a violation of a law of the United 
States or of a State and which at the same time constitutes an 
offense against military discipline. In these cases, unless pro- 
hibited by statute, the person may be tried for each offense. 

Witness against Himself. — No person, in any criminal 
case, shall be compelled to be a witness against himself. This 
provision of the Constitution is not limited to a criminal case 
against the party himself, but serves to prevent his being com- 
pelled, when acting as a witness in any investigation, to give 
testimony which might tend to show that he had committed a 
crime. 26 A witness cannot avoid answering any question by 
the mere statement that the answer would tend to incriminate 
him, without regard to whether the statement is reasonable or 
not. And it is for the judge before whom the question arises 
to decide whether the answer thereto may reasonably have a 
tendency to incriminate the witness, or to furnish proof of an 
element or link in the chain of evidence necessary to convict him 
of a crime. 2'^ This provision was not intended to shield from 
the personal disgrace or opprobrium attached to the exposure of 
a crime, but only from actual prosecution and punishment. 
Hence, if a prosecution for the crime in which he is implicated is 
barred by the statute of limitations, or if he has already received 
a pardon for it, he may be compelled to answer.^s But it does 
prevent the court from compelling the witness to submit to 
an examination of his person, to exhibit marks, scars, or de- 
formities, to try on articles of clothing, to insert his feet into 
footprints, and the like;29 it also prevents the seizure or com- 



26. Counselman v. Hitchcock, 142 U. S. 547. 

27. Ex parte Irvine, 74 Fed. R. 954. 

28. Brown v. Walker, 161 U. S. 591. 

29. U. P. Ry. Co. v. Botsford, 141 U. S. 250. 
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pulsory production of a man's private books or papers to be used 
in evidence against him. In the United States and most of the 
States the prisoner may take the stand in his own behalf. If 
he chooses to avail himself of this privilege, he may be cross- 
examined the same as other witnesses ; but, if he does not, no in- 
ferences can be drawn from his omission to testify, with a view 
to influencing the finding of the jury. 

Due Process of Law. — No person shall be deprived of his 
life, liberty, or property without due process of law. The Four- 
teenth Amendment extends this prohibition to the States. By 
this provision of the Constitution "life, liberty, and property are 
placed under the protection of known and established principles, 
which cannot be dispensed with, either generally or specially, 
either by courts or executive officers, or by legislators them- 
selves. Different principles are applicable in different cases, 
and require different forms and proceedings : in some they must 
be judicial; in others the Government may interfere directly, 
and ex 'parte; but due process of law in each particular case 
means such an exertion of the powers of Government as the set- 
tled maxims of law permit and sanction, and under such safe- 
guards for the protection of individual rights as those maxims 
prescribe for the class of cases to which the one being dealt with 
belongs. When life and liberty are in question, there must in 
every instance be judicial proceedings-; and that requirement 
implies, an accusation, a hearing before an impartial tribunal, 
with proper jurisdiction, and a conviction and judgment before 
the punishment can be inflicted." Due process of law must al- 
ways mean more than a statute. An act of the legislature may 
be process of law, .but it is not "due process" unless it conforms 
to the requirements of the Constitution and to the settled prin- 
ciples of right and justice, ^o 

30. Black, Const. Law, p. 481. See also the argument of Daniel 
Webster in the Dartmouth College Case, 4 Wheat. 618. 
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Private Property for Public Use. — Private property is 
not to be taken for public use without due compensation. Sim- 
ilar provisions are to be found in the Constitutions of the several 
States. When, under the power of eminent domain, private 
property is taken for public purposes, the proper compensation 
to be paid the owner thereof is to be determined by some fair and 
impartial tribunal, constituted for this purpose, but this tribunal 
is not necessarily a jury. In the performance of their duties 
the members of the tribunal are required to observe all the con- 
stitutional and statutory directions on this subject, and to en- 
deavor to arrive at the fair and just value of the property taken, 
or the fair and just measure of its depreciation in consequence of 
the work or improvement in question. If only a part of the 
owner's property is taken and his remaining property is thereby 
directly injured or benefited, the damages are increased by the 
amount of the injury, or decreased by the amount of the benefit. 
It is usually provided that the damages shall be prepaid, espe- 
cially if the property is taken for a private corporation, and that 
they must be paid in money. As to what constitutes a "taking," 
it may be said that it is not necessary that the owner should be 
entirely deprived or disseized of his estate, or that the property 
should be destroyed. If he is deprived of the ordinary, neces- 
sary, and beneficial use of his property, or if its value for such 
uses and purposes is directly and necessarily diminished, he is 
entitled to compensation. . . 

Eighth Amendment.— Excessive bail shall not be re- 
quired, nor excessive fines imposed, nor cruel and un- 
usual punishments inflicted. 

Bail, Fines, Punishments. — ^The bail here intended is 
that security which is given to secure their release by persons 
who are accused of crime and awaiting trial or final judgment, 
or who are held to keep the peace. By act of Congress, bail 
must be admitted upon all arrests in criminal cases except where 
the punishment may be death, and may be in such cases, but 
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only by the Supreme or a Circuit Court, or by a justice of the 
Supreme Court, or a judge of a Circuit or District Court, who 
must exercise their discretion whether to admit it or not, upon 
a consideration of the nature and circumstances of the offense, 
and of the evidence and usages of law.^i "That reasonable 
bail shall be accepted is an admonition addressed to the judg- 
ment and conscience of the court or magistrate empowered to 
fix the amount; it is impossible that a definite rule shall be estab- 
lished by law for particular cases. The principle, however, is 
this : That any bail is excessive which is greater than is needful 
to secure satisfactorily the attendance of the accused for trial 
or sentence, or the performance of such other obligation as may 
have been required of him."32 The prohibition as to fines is 
self-explanatory. That in respect to cruel and unusual punish- 
ments was simply intended to exclude all such barbarous pun- 
ishments as torture, burning, branding, or mutilation. It does 
not apply to the ordinary methods of punishment, such as death 
by hanging, pecuniary fines, imprisonment, disfranchisement, 
or forfeiture of civil rights. What punishment is suited to a 
specified offense must in general be determined by the legis- 
lature, and the case must be very extraordinary in which its 
judgment can be brought in question. 

|; Section 3, Clause I. — Treason against the United 
States shall consist only in levying war against them, or 
in adhering to their enemies, giving them aid and com- 
fort. No person shall be convicted of treason unless on 
the testimony of two witnesses to the same overt act, or on 
confession in open court. 

Treason. — This clause was intended as an additional safe- 
guard against tyranny and injustice, and similar provisions are 
to be found in the constitutions of many of the States. Under 



31. Rev. Stat., Sees. 1015-1016. 

S2. Cooley, Prin. Const. Law, p. 303. 
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its operation, conviction of and punishment for constructive 
treason are absolutely prevented. "By the ancient common 
law it was left very much to discretion to determine what acts 
were and were not treason; and the judges of those times, 
holding office at the pleasure of the crown, became but too often 
instruments in its hands of foul injustice. At the instance of 
tjTannical princes, they had abundant opportunities to create 
constructive treasons — that is, by forced and arbitrary con- 
structions, to raise offenses into the guilt and punishment of 
treason which were not suspected to be such. The grievance 
of these constructive treasons was so enormous, and so often 
weighed down the innocent and the patriotic, that it was early 
found necessary for Parliament to interfere and arrest it by 
declaring and defining all the different branches of treason. It 
was under the influence of these admonitions, furnished by 
history and human experience, that the convention deemed it 
necessary to interpose an impassable barrier against arbitrary 
constructions, either by the courts or by Congress. "^s 

The Constitution mentions two classes of acts, and two 
only, which may constitute the crime: first, levying war 
against the United States; second, adhering to the enemies 
of the United States, giving them aid and comfort. As the of- 
fense is so aggravated and its consequences so terrible, more 
than ordinary certainty is required in the proof necessary to 
establish guilt; two witnesses must testify to the same overt 
act, or the accused' must confess in open court. These pro- 
visions taken together require an overt or open act of levying 
war, or an open act of adherence to the nation's enemies, giving 
them aid and comfort ; without one or the other there can be no 
treason. 34 A mere conspiracy by force to subvert the estab- 
lished Government is not treason ; but there must be an actual 
levying of war. War, however, is levied when men are as- 
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sembled with the intent of effecting by force a treasonable pur- 
pose; and all persons who then perform any act, however minute, 
or however remote from the scene of action, and who are actually 
leagued in the general conspiracy, are to be considered traitors. ^^ 
And one is adherent to the enemies of his country, and giving 
them aid and comfort, when he supplies them with intelligence, 
furnishes them with provisions or arms, treacherously surrenders 
to them a fortress, and the like.36 If overt acts are commit- 
ted, they need not be successful to constitute giving aid and 
comfort. ^^ 

Clause 2. — The Congress shall have power to declare 
the punishment of treason, but no attainder of treason 
shall work corruption of blood or forfeiture, except during 
the life of the person attainted. 

Punishment of Treason. — It is well that Congress was 
given express power to declare the punishment of treason and 
to abandon the common-law punishment for this offense, which 
was cruel in the extreme. "The power has' been exercised by 
declaring death by hanging to be the punishment. The common 
law annexed other penalties to the crime of treason, viz. : cor- 
ruption of blood and forfeiture of the estate of the attainted 
offender. Corruption of blood was the destruction of all in- 
heritable qualities in the person, so that he could neither succeed 
as heir to any lands which might otherwise have come to him by 
descent, nor could other persons inherit from or through him. 
As the source, as the channel, and as the end of descent, his 
capacity was utterly gone. The Constitution has abandoned 
these ideas and the rules which they suggested. No attainder 
of treason shall work corruption of blood, or forfeiture, except 
during the life of the person attainted. The attainder here spoken 
of is a judicial conviction of the crime. Bills of attainder were 

35. Ex parte BoUman, 4 Cranch, 75, 126. 

36. 4 Bl. Com. 76. 

37 U. S. V. Greathouse, 2 Abb. U. S. 364 
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known to the English law and were legislative convictions ; they 
are forbidden by express provisions of the Constitution, and the 
only possible attainder in the United States is a judgment of a 
competent court ascertaining and declaring the guilt of an ac- 
cused person. Corruption of blood is entirely abolished; for- 
feiture of estate is permitted to a very limited extent. "^^ By 
the confiscation acts of 1861 it was provided that no punishment 
or proceedings should be construed to work a forfeiture of the 
real estate of the offender longer than for the term of his natural 
life. The fee in such estates is not taken. 
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.\lisL.'j.;i,r;ANEOtrs. — Articles IV., V., VI., and VII. of 
Constitution. 



Article IV. 

Section I, Clause I. — Full faith and credit shall be 
given in each State to the public acts, records, and judicial 
proceedings of every other State. And the Congress may 
by general laws, prescribe the manner in which such acts, 
records, and proceedings shall be proved, and the effect 
thereof. 

Full Faith and Credit. — Under this clause, what would 
otherwise be a rule of comity becomes a uniform rule of constitu- 
tional obligation ; but even under it, and the legislation of Con- 
gress in pursuance thereof, the courts of one State are not re- 
quired to take judicial notice of the public acts (that Ls, statutes), 
records, and judicial proceedings of another State; they must be 
proved as facts. i With regard to the manner in which they may 
be proved. Congress has provided that "the acts of the legisla- 
ture of any State or Territory, or of any country subject to the 
jurisdiction of the United States, shall be authenticated by 
having the seal of such State, Territory, or country affixed 
thereto. The records and judicial proceedings of the courts of 
any State or Territory, or of any such country, shall be proved 
or admitted in any other court within the United States by the 
attestation of the clerk and the seal of the court annexed, if 
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there be a seal, together with the certificate of the judge, chief 
justice, or presiding magistrate, that the said attestation is in 
due form; and the said records and judicial proceedings, so au- 
thenticated, shall have such faith and credit given to them in 
every fcourt within the United States as they have by law or 
usage in the courts of the State from which they are taken. "2 
This law provides what shall be sufficient in all cases, but it does 
not prevent the States from making other regulations, not in 
conflict with these, for themselves, nor does it prevent making 
proof of records in common-law modes ;3 nor does this law pre- 
scribe how tliC effect of such judgment in the State where ren- 
dered shall be shown; hence, the effect must be proved as a fact.* 
A judgment rendered by a court of competent authority and 
having proper jurisdiction is conclusive on the merits in the 
courts of every other State, and when this judgment is made the 
basis of an action, the merits thereof cannot be inquired into.^ 
It is to be accorded the same faith and credit which it receives 
at home, and if valid there, it will be valid everywhere within the 
United States, and if binding on the parties at home, it is con- 
clusive in all other courts in the Union. « But the judgment of 
one State is not executory in another State — that is, it does not 
•per se authorize the issue of final process or the exercise of aux- 
iliary jurisdiction, but only when merged in a new judgment re- 
covered in the second State. '^ But a judgment can have no 
greater force abroad than at home, and therefore 'it is always 
competent to show that it is invalid for want of jurisdiction in 
the court rendering it.^' The party assailing the judgment may 
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also show that it has been set aside by the court rendering it, or 
reversed by an appellate court, or that it has been paid, released, 
or compromised. He may further show that the judgment as a 
cause of action is barred by the statute of limitation of the State 
where the judgment is sought to be enforced, if the statiite is so 
framed as to include judgments. ^ But he cannot impeach a 
judgment on the ground of any mere irregularity or upon any 
allegation that it is unjust or ill founded; and it seems also 
(though the point is not entirely free from doubt) that he cannot 
impeach a judgment on the ground of fraud in obtaining it, for 
he has an opportunity to make this defense, and must avail him- 
self of it in the court which rendered the judgment. i° Process 
from the tribunals of one State cannot run into another State 
and summon parties there domiciled to leave its territory and 
respond to proceedings against them. Publication of process 
or notice within the State where the tribunal sits cannot create 
any greater obligation upon a non-resident to appear. Process, 
sent to him out of the State and process published within are 
equally unavailing in proceedings to establish his personal lia- 
bility. ^ But in respect to property within the State, a judg- 
ment rendered, with competent jurisdiction, against it is con- 
clusive everywhere. 12 

Section 2, Clause I . — The citi ens of each State shall be 
entitled to all privileges and immunities of citizens in the 
several States. 

Privileges and Immunities. — It would be impossible to 
state in any abstract definition all the rights and privileges which 
are comprehended within the meaning of this clause, and the 
Supreme Court has preferred not to attempt it, but to decide 
each case as it arises. It is safe to say, however, that " according 

9. MoElmoyle v. Cohen, 13 Pet. 312. 
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to the express words and clear meaning of this clause, no priv- 
ileges are secured by it but those which pertain to citizenship "j^^ 
and the term "citizens," as here used, applies only to natu- 
ral persons, members of the body politic, owing allegiance to 
the State, and not to corporations, which are artificial persons 
created by the legislature, and possessing only the attributes 
which the legislature has prescribed. It is true that corpora- 
tions are permitted to sue in the Federal courts on the assump- 
tion that their members are citizens of the State in which they 
have corporate being; but it has never been held that they are 
citizens in the sense here intended.!* The power of the States 
to control corporations must not, however, be understood as ex- 
tending to corporations engaged in inter-State commerce, or to a 
corporation employed by the general Government in the trans- 
action of its business. The following may, however, be said to 
be among the privileges secured by this clause of the Constitution : 
protection by the Government; the enjoyment of life and lib- 
erty, with the right to acquire, possess, and dispose of property 
of every kind, and to pursue and obtain happiness and safety, 
subject only to such restrictions as the Government may justly 
prescribe for the public good; the right of a citizen of one State to 
pass freely into, through, and out of all the other States, or to 
reside in any other State, for the purposes of trade, professional 
pursuits, or otherwise; the right to claim the benefit of the laws, 
either as a protection against injustice or as a means of enforcing 
his rights in its courts ; and the right to be exempt from all dis- 
crimination« and from any higher taxes, impositions, or other 
burdens than are paid by the citizens of the State, i^ 

But this clause does not confer upon the citizens of each 
State the right of voting, of being elected, or of holding office in 
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other States, since these are political privileges, which each State 
may justly reserve for its own citizens. A State could not, how- 
ever, deny non-residents the right to acquire citizenship among 
its people, with all its attendant privileges, upon complying with 
prescribed requirements as to residence. Nor does this provision 
entitle the citizens of the various States to share in the common 
property of the citizens of a particular State — e. g., the right of 
fishing in its navigable waters ;i^ nor does it prevent the require- 
ment that non-resident plaintiffs shall furnish security for costs 
in actions commenced by them in the courts of the State. ^^ On 
the other hand, a statute which forbids the holding of land by a 
non-resident trustee is void, for if a person could be prevented 
from holding property in trust, it would be equally possible to 
prevent his holding it in fee.i* And a State cannot levy 
license or other taxes in such a way as to impose a heavier bur- 
den upon non-resident peddlers, salesmen, or traveling mer- 
chants than is borne by its own citizens in the same line of bus- 
iness, i^ or in such a way as to discriminate, in favor of its own 
citizens, against the introduction and sale of the manufactures or 
products of another State. 20 

Clause 2. — A person charged in any State with treason, 
felony, or other crime, who shall flee from justice, and be 
found in another State, shall, on demand of the executive 
authority of the State from which he fled, be delivered up, 
to be removed to the State having jurisdiction of the 
crime. 

Inter-State Extradition. — It is now the generally accepted 
opinion that, independently of treaty stipulations, one nation 
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cannot claim, as a matter of general international law, that 
another should surrender up criminals fleeing from the justice 
of its laws; and it is claimed that, but for the above provision 
of the Constitution, the States would stand to each other in the 
same relation that independent nations now do under inter- 
national law. 21 If this doctrine is correct, the undoubted 
moral obligation which now rests upon the several States of the 
Union in this regard could scarcely be enforced, for, as we have 
seen, the States are forbidden to make treaties, and they cannot 
without the consent of Congress enter into any compact or 
agreement with each other. 

Congress in 1793 assumed, to define the duties of the States 
in this matter more explicitly than had been done in the Consti- 
tution itself. The provisions of the law then enacted have to do 
with the manner in which the fact of the commission of a crime 
must be shown and with the method of taking the fugitive into 
custody. Considering the constitutional and statutory pro- 
visions together, we may say that, to warrant the extradition 
of an alleged criminal, it is requisite, first, that he should be 
charged with the commission of a crime made punishable by the 
laws of the State demanding his surrender; second, that he 
should be a fugitive from the justice of that State ; third, that his 
rendition should be demanded by the executive authority of that 
State; fourth, that the requisition should be accompanied by a 
copy of an indictment found against him, or an affidavit made 
before a magistrate charging him with having committed the 
crime alleged; fifth, that he should be arrested on the order or 
authorization of the executive authority of the State on which 
the requisition is made. In extradition proceedings both the 
Federal and State courts have jurisdiction to inquire, on habeas 
corpus, into the lawfulness of the custody in which the alleged 
criminal is held; but the courts will not, in general, overrule the 
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decisions of the Governor unless they are clearly satisfied that an 
error -has been committed. 22 "When the requisition is regu- 
lar, and proceeds from the proper authority, and is accompa- 
nied by the necessary papers, in due and regular form, it is the 
duty of the Governor upon whom the requisition is made to sur- 
render the fugitive; but this duty is left to his fidelity and moral 
sense; if he will not perform it, the courts have no power to 
compel him by mandamus, nor is there any other way in which 
he can be constrained. "^3 Contrary "to the general rule of 
treaties between independent nations, it is now settled that a 
person extradited from one State to another may be tried in the 
latter State, not only for the offense with which he was charged 
in the requisition papers, but for any and all criminal charges 
which that State may have against him. But, as is the case in 
international extradition, he is held for punishment for any 
offense he may have committed in the State where he has taken 
refuge before being given up to the authorities of the State from 
whose Justice he is a fugitive. 

Clause 3. — No person held to service or labor in one 
State, under the laws thereof, escaping into another, shall, 
in consequence of any law or regulation therein, be dis- 
charged from such service or labor, but shall be delivered 
up on claim of the party to whom such service or labor 
may be due. 

Fugitives from Labor. — This clause was intended to se- 
cure the return of fugitive slaves, escaping from one State into 
another. The abolition of slavery has, however, rendered it of 
little force or value, and space need not be consumed in dealing 
with the questions that arose under it. 

Section 3, Clause I. — New States may be admitted by 
the Congress into this Union; but no new State shall be 
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formed or erected within the jurisdiction of any other 
State, nor any State be formed by the junction of two or 
more States, or parts of States, without the consent of the 
legislatures of the States concerned as well as of the 
Congress. 

The Admission of New States. — The Constitution gives 
Congress power to admit new States into the Union, but it does 
not prescribe any rule as to the mode or manner of their admis- 
sion, or place any limitations whatever upon the power of Con- 
gress to decide what territory shall be erected into States, so 
long as the boundaries of any existing States are not changed 
without the consent of their legislatures. 2* It is not to be sup- 
posed that Congress was to be limited in this regard to the do- 
main which belonged to the United States at the time of the 
adoption of the Constitution, or that any particular rule was to 
be followed in the preparation of acquired territory for State- 
hood. As a matter of fact, large tracts have been acquired at 
different times from different nations, and from this and the 
territory first owned by the Government thirty-two new States 
have already been admitted. These acquired tracts have been 
usually organized into Territories and Territorial forms of gov- 
ernment maintained for a time, but this is not essential. Texas 
was annexed and admitted directly as a State. The most usual 
method of admitting new States has been that in which Congress 
has first passed an enabling act, authorizing the people to form 
a Constitution, prescribing rules of suffrage and other conditions, 
and providing for the admission of the State when the Constitu- 
tion shall be adopted and the conditions complied with. But 
States have been admitted where the people of a Territory of 
suitable size have, either by spontaneous action or in accordance 
with some Territorial statute or executive proclamation, formed 
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a Constitution, elected officers to administer it, and presented- 
the Constitution to Congress and applied for admission under it. 
Congress has also, in considering a Constitution framed in one 
of the foregoing modes, accepted it conditionally, requiring the 
consent of the people to some condition precedent to admis- 
sion, such as the consent to yield some portion of the territory 
claimed. But Congress could disregard these provisions, or im- 
pose entirely new ones, or waive any irregularities in the observ- 
ance of the methods or conditions prescribed. These illustra- 
tions merely go to show the full and complete control Congress 
has over the admission of new States. 

Clause 2. — The Congress shall have power to dispose 
of and make all needful rules and regulations respecting 
the territory or other property belonging to the United 
States; and nothing in this Constitution shall be so con- 
struedas to prejudice any claims of the United States, or of 
any particular State. 

Government of the Territories. — Before the Spanish- 
American War the status of all the territory belonging to the 
United States and the rights of the inhabitants thereof seemed 
to be fairly well settled and understood; since that time, how- 
ever, these questions have been opened anew and, so far at least 
as our newly-acquired possessions are concerned, it may be said 
that many points remain to be settled by the Supreme Court be- 
fore we can with certainty define the relation of these territories 
to the general Government, and the civil rights and political 
status which their inhabitants may be said to enjoy. 

For the first time in our history territory was acquired the 
majority of whose inhabitants are of a distinctly lower order of 
civilization than the people of the United States proper. To 
have admitted them to all the rights of citizens, or even to have 
promised the ultimate admission of these territories as States 
of the Union, would have been manifestly unwise, and the treaty 
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which provided for their cession was careful to prescribe that the 
civil and political rights of the inhabitants should be determined 
by Congress. Previous to these foreign acquisitions, it had 
always been popularly supposed that the power of Congress over 
the Territories was limited to holding them as such only until 
their population and resources entitled them to be admitted as 
States on an equality with the other States of the Union ; but 
the Territories then held were settled by the same general class of 
people as was to be found in the States, and no question had 
ever been or could be raised to their admission on the ground of 
the character of their population. It thus happened that the 
power of the United States to hold territory and the power of 
Congress to govern it were never fully passed upon. 

The Insular Cases. — So far, the new questions that have 
come before the Supreme Court for decision have been occasioned 
by the application of the tariff or revenue laws, but these de- 
cisions have turned largely upon the power of Congress over the 
territories, and serve to indicate the position the court will 
probably take in disposing of the further questions that are 
certain to arise. In De Lima v. Bidwell^s it was held that, with 
the ratification of the treaty of peace between the United States 
and Spain, Porto Rico ceased to be foreign territory within the 
meaning of our tariff laws, and goods shipped from there to the 
United States ceased to be subject to taxation as imports. It 
was later held that goods sent from the United States to Porto 
Rico were not subject to taxation under existing laws, 26 and the 
same principles were held tp apply to the Philippines. 27 But in 
May, 1900, the Foraker law was passed, providing for a small 
duty on goods shipped to Porto Rico from the United States and 
to the United States from Porto Rico. In taxing goods shipped 
from the United States the question was raised as to whether it 
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was not a violation of the constitutional provision which pre- 
scribes that no duty shall be laid on goods exported from any- 
State. The court referred to Woodruff v. Parham,28 in which 
imports are defined as duties on goods imported from a foreign 
country, and held corelatively that exports are duties on goods 
shipped to a foreign country, and that, since Porto Rico had 
ceased to be foreign territory, the law was not in contravention 
of the Constitution on the ground mentioned. 29 In regard to 
the taxing of goods sent to Porto Rico from the United States, it 
was contended that this was a violation of the constitutional re- 
quirement that all "duties, imposts, and excises shall be uniform 
throughout the United States." The court held, however, that, 
although Porto Rico was domestic territory, it had not been in- 
corporated into the Union and was not a part of the United 
States within the meaning of the clause in question. ^o 

Political Status of Inhabitants. — As to the political 
rights of the inhabitants of our new possessions, it can be said 
that those born before the ratification of the treaty of peace are 
not citizens of the United States, nor was it intended that they 
should be until Congress should see fit to make them so. As to 
whether those born after the ratification of the treaty are cit- 
izens under the Fourteenth Amendment remains to be decided; 
but as it has been held that these Territories are not a part of the 
United States within the meaning of the tariff clauses of the 
Constitution, it may also be held that they are not under the 
provision of the Fourteenth Amendment as to" citizenship. It 
will be interestiag to observe what the further decisions of the 
Supreme Court will be as to how far the rights guaranteed by the 
Constitution may be claimed by the residents of our new terri- 
tories. But it is doubtless safe to assert at this time that the 
provisions for the protection of life, liberty, and property will 
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ever be as sacredly regarded there as elsewhere. A considera- 
tion of all the decisions of the Federal courts with regard to the 
power of Congress over the territories enables us to state the 
following 

General Principles: (a) When territory is acquired by 
the United States, as it may be either by conquest or treaty, it 
comes under the absolute control of Coilgress except as to mat- 
ters which have been regulated by the treaty of cession. 

(6) As soon as the treaty of cession is ratified the acquired 
territory ceases to be foreign and becomes domestic and appur- 
tenant, but it does not become a part of the United States within 
the meaning of its revenue laws, or within that clause of the 
Constitution which requires all "duties, imposts, and excises to 
be uniform throughout the United States," or pei-haps within 
other provisions. 

(c) When Congress, either by specific legislation or by 
legislation from which such an intent may be inferred, fully in- 
corporates acquired territory into the Union, it then becomes a 
part of the United States to all intents and purposes ; but merely 
political rights may even then be conferred on or withheld from 
the inhabitants thereof at the discretion of Congress. 

(d) Congress may govern such territory in the manner it 
sees fit or as occasion may demand, subject only to the general 
limitations of the Constitution, applicable Congress in its rela- 
tio to all territory and to all persons within the jurisdiction of 
the United States. 

(e) The usual method of governing the Territories of the 
United States has been by local Territorial governments, organ- 
ized as provided by laws of Congress, and consisting of an ex- 
ecutive appointed by the President and Senate, and a legis- 
lature consisting of two houses, chosen by popular vote. 

(/) Congress is the local legislature of the District of 
Columbia, and has full power to legislate for all other territory 
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within the jurisdiction of the United States. It may make a 
void act of a Territorial legislature valid or a valid act void.^i 

(g) The courts established by Congress for the Territories 
are not a part of the Federal judicial system — ^that is, they are 
not courts in which any part of the judicial power conferred by 
the Constitution can be vested. They are created solely under 
the power of Congress t(J govern the Territories, and Congress 
may by law provide for the proper disposal of all cases pending 
therein when the Territory is admitted as a State. Citizens 
resident in Territories are not citizens of a State within the 
meaning of the Constitution, and so cannot bring suit in the 
Federal courts against a citizen of a State.^^ 

{h) Whether or not a Territory shall be admitted as a 
State rests entirely within the discretion of Congress, and it is 
not a valid objection to the acquisition of territory that its pop- 
ulation is not at the time of acquisition, or may never become, 
such as to entitle it to admission as a State. 

Section 4, Clause I. — The United States shall guar- 
antee to every State in this Union a republican form of gov- 
ernment, and shall protect each of them against invasion; 
and on application of the legislature, or of the executive 
(when the legislature cannot be convened), against do- 
mestic violence. 

Republican Form of Government. — The United States 
guarantees to every State a republican form of government, but 
the particular form is not prescribed. At the time of the adop- 
tion of the Constitution the then-existing States had govern- 
ments which were essentially republican in form — ^governments 
in which the people chose their own officers for public adminis- 
tration, and in which the laws were made by representative 
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bodies, whose legitimate acts were regarded as those of the 
people themselves. These governments were accepted precisely 
as they were, and it is presumed, therefore, that they were such 
as it was the duty of the States to provide. We are, then, 
furnished unmistakable evidence of what was "republican" in 
form within the meaning of the term as used in the Constitu- 
tion. ^3 Under this clause, when a new State is to be admitted 
to the Union, Congress sees to it that the form and Constitution 
of the government proposed to be adopted are republican, and 
the determination of Congress is final and conclusive. Once ad- 
mitted, it may be said that "whenever the States may choose 
to substitute other republican forms, they have a right to do 
. so, and to claim the Federal guaranty for the latter. The only 
restriction imposed on them is that they shall not exchange 
republican for anti-republican features. "^4 

Changes in Form. — The existing republican form of gov- 
ernment in any State may be changed by the hostile action of 
some foreign power taking military possession of the territory 
of a State and setting up some government therein not estab- 
lished by the people themselves ; by the revolutionary action of 
the people themselves in forcibly rising against the constituted 
authorities and setting the government aside, or attempting to 
do so, for some other; or by changes made by the people of the 
State in strict conformity with the method prescribed for amend- 
ing their Constitutions, the effect of which would be to deprive 
the State of its republican form. In any of these cases it would 
doubtless be the duty of the Federal Government to interfere 
and maintain a government in harmony with the Constitution. 
It thus becomes the duty of Congress to decide which is the es- 
tablished government in any State, for until it does this it cannot 
determine whether it is republican or not.^s It was in the ex- 
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ercise of the power here granted that Congress at the close of 
the late Civil War provided for the reorganization and resto- 
ration of legitimate governments, republican in form, in the 
States which had passed ordinances of secession. 

Domestic Violence. — The provision of this clause with 
regard to the protection of the several States against domestic 
violence brings an immense acquisition of strength to the aid 
of any State government in case of internal rebellion or insur- 
rection against lawful authority. At the same time the require- 
ment of a demand for aid takes away every pretext for inter- 
meddling with the internal affairs of a State under color of pro- 
tecting her against unlawful violence. 

The Chicago Riots. — In 1894 there occurred a great 
strike of railroad employees, Chicago being the principal seat of 
disturbance. An attempt was made to prevent the movement 
of trains through that city. On the ground of protecting inter- 
State commerce and the mails, President Cleveland, without 
the request and against the protest of Governor Altgeld, inter- 
vened and suppressed the rioting and disorder by the use of 
Federal troops. This action was fully sustained by the Supreme 
Court. It establishes the principle that Federal troops may be 
used at any time within the limits of any State, without the con- 
sent or authority of the executive thereof, for the purpose of 
suppressing disorders or riots which obstruct or interfere with 
the legitimate operations of the general Government. 

Article V. 

Section I. — The Congress, whenever two-thirds of both 
Houses shall deem it necessary, shall propose amend- 
ments to this Constitution, or, on the application of the 
legislatures of two-thirds of the several States, shall call 
a convention for proposing amendments, which, in either 
case, shall be valid, to all intents and purposes, as part of 
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this Constitution, when ratified by the legislatures of 
three-fourths of the several States, or by conventions 
in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the Congress; provided 
that no amendment which may be made prior to the year 
one thousand eight hundred and eight, shall, in any man- 
ner, affect the first and fourth clauses in the ninth section 
of the first Article ; and that no State, without its consent, 
shall be deprived of its equal suffrage in the Senate. 

Amendments. — Human foresight is not infallible, and it 
is impossible to provide at any time for all the exigencies which 
may arise in the future. A constitution, to be successful, there- 
fore, must conform to the necessary changes made by progress 
and development in the political society which it governs. In 
prescribing methods of amendment the desideratum is to make 
them so difficult as to remove all temptation to frequent and 
unnecessary amendments, and at the same time to make them 
so simple that necessary reforms may be accepted and violent 
changes forestalled. This the Constitution has done by pre- 
scribing (a) that amendments may be proposed 

1. By two-thirds of each House of Congress, or 

2. By a convention called by Congress for this purpose at 

the request of the Legislatures of two-thirds of 

the several States ; 
and by prescribing (b) that amendments proposed by either 
method must be ratified 

1. By the legislatures of three-fourths of the several 

States, or 

2. By conventions in three-fourths thereof, according as 

one or the other mode of ratification is proposed by 

Congress. 
The provision that "no State, without its consent, shall be 
deprived of its equal suffrage in the Senate" is now the one part 
of the Constitution which is practically unamendable. 
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In all, fifteen amendments to the Constitution have been 
adopted, and others have been proposed which failed of adop- 
tion; but all the amendments originated in Congress and were 
proposed by Congress to the States. "It may be regarded as a 
valuable tribute to the general excellency of the Constitution 
that no convention for its revision has ever been convened, nor, 
indeed, ever very seriously proposed, except at a time imme- 
diately before the Civil War, and when a settlement of ex- 
isting controversies in that mode seemed to most people an 
impossibility."^^ 

Approval by President. — The question has been raised, 
"whether a proposed amendment is such an act of legislation as 
must be submitted to the President, before it goes to the State 
legislatures, for his approval, and whether' he has the right to 
veto it. Executive and legislative precedent has settled this 
question in the negative, and considerations drawn from the 
wording of the Constitution lead to the same result. ^^ Nor is 
the question of great practical importance, because the concur- 
rence of two-thirds of both Houses of Congress is required to 
the proposing of amendments, and the same majority would 
be sufficient to overrule the President's veto, should one be 
interposed. "3* 

Article VI. 

Section I. — All debts contracted and engagements 
entered into before the adoption of this Constitution, shall 
be as valid against the United States under this Constitu- 
tion as under the Confederation. 

Debts and Obligations. — It is a settled principle of inter- 
national law that whenever a nation changes its form of govern-- 

36. Cooley, Prin. Const. Law, p. 210. 

37. See Hollingsworth v. Virginia, 3 Dall. 378. 
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ment, the new government is entitled to all the rights and priv- 
ileges of the old and succeeds to all its obligations. The an- 
nouncement in the Constitution of a determination to adhere to 
this settled rule may, therefore, be regarded as a solemn assur- 
ance to public creditors and the world that the public faith 
should be inviolably kept by the United States under its changed 
Government. A similar pledge was made in the Fourteenth 
Amendment, adopted after the close of the Civil War. It was 
here declared that "the validity of the public debt of the United 
States, authorized by law, including debts incurred for payment 
of pensions and bounties for services in suppressing insurrection 
or rebellion, shall not be questioned. But neither the United 
States nor any State shall assume or pay any debt or obligation 
incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; 
but all such debts, obligations, and claims shall be held illegal 
and void." The prohibitory part of this provision does not set 
forth or settle any new principle of law. No nation can be ex- 
pected to or does compensate its enemies for their losses oc- 
casioned in war. But slaves were regarded as property, and 
since this property, of loyal and disloyal subjects alike, was de- 
stroyed by the Government by a method which was equivalent 
to an appropriation, it was contended that equitable claims to 
compensation should be respected. The prevailing view, how- 
ever, was that slavery was itself the cause of the war with all its 
losses and calamities, that its destruction was the destruction of 
a public enemy, and that no just claim could arise from it. The 
compensation of such incidental losses was made impossible by 
an express prohibition. 

Section 2. — This Constitution, and the laws of the 
United States which shall be made in pursuance thereof, 
and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of 
the land; and the judges in every State shall be bound 
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thereby, anything in the constitution or laws of any State 
to the contrary notwithstanding. 

The Supreme Law. — The Constitution itself declares that 
it shall be the supreme law of the land, and it gives the same 
quality to the laws of Congress made in pursuance thereof, and 
to the properly ratified treaties of the United States. The Con- 
stitution must endure and be respected as the paramount law 
in every one of its provisions, at all times and under all circum- 
stances, until changed by the prescribed method of amendment 
or destroyed by revolution. It is the measure of the power of 
Congress to legislate, and any enactment of Congress which is 
opposed to its provisions or is not within the grant of powers 
made by it is unconstitutional, and therefore no law, and ob- 
ligatory upon no one. '^9 As already explained, treaties, to be 
of any force or effect, must be in harmony with the Constitution, 
and where a law and a treaty of the United States are in irrec- 
oncilable conflict, the later in point of time will prevail. As 
previously explained also, a State law or constitution must yield 
to the supreme law, whether expressed in the constitution of 
the United States or in any of its valid laws and treaties, so far 
as they come in collision. In every State there must be some 
power which is supreme and to which all others in case of con- 
flict must yield. And in such a Government as ours it will be 
easily seen that the recognized supremacy of the national and 
the subordination of the State governments are essential, not 
only to existence, but to the efficient exercise of any of the 
important functions of sovereignty. 

Section 3. — The senators and representatives before 
mentioned, and the members of the several State legis- 
latures, and all executive and judicial officers, both of the 
United States and of the several States, shall be bound, by 
oath or affirmation, to support this Constitution; but no 
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religious test shall ever be required as a qualification to 
any office or public trust under the United States. 

Oath of Office. — To more-fully secure the supremacy of 
the Federal Government, all officers, national and State, are 
required to make an oath or affirmation to support the Constitu- 
tion of the United States. This oath requires, in addition to 
the officer's personal obedience to the Constitution, that he will 
maintain its supremacy and inviolability against disruption by 
domestic intrigue or foreign aggression. 

Religious Tests. — Most of the States, as well as the United 
States, have prescribed in their constitutions that no religious 
test shall be required as a qualification for holding public office; 
but this principle has not been universally adopted. In some of 
the States no man who denies the existence of a Supreme Being 
can hold office ; in a few no preacher or minister of any religious 
denomination can be a member of the legislature; the further 
prohibition that no such preacher or minister shall hold the 
office of Governor is added in one State,* and any civil office is 
a'dded in another.! But the wisdom of the rule as adopted for 
the United States is little questioned. 

Article VII. 

The ratification of the conventions of nine States shall 
be suffitient for the establishment of this Constitution 
between the States so ratifying the same. 

Ratification of Constitution. — The Articles of Confeder- 
ation provided that no change should be made in them "unless 
such alteration be agreed to in a Congress of , the United States 
and be afterward confirmed by the legislature of every State." 
It is evident, therefore, that this plain provision was to be disre- 
garded, and that in accepting the Constitution and abandoning 
their former organic law the people of the United States effected 
a quiet, political revolution. Their representatives, as has been 

♦Kentucky 
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seen, met to amend the Articles of Confederation, but, abandon- 
ing the hopeless task for which they had been called together, 
framed instead a new instrument of government. If unanimous 
consent had been required for its adoption, it is more than prob- 
able that it would never have gone into operation, and the 
wisdom of this Article is now, if it was not then, apparent to all. 
The question as to what would have been the status of any State 
or States which might have, persisted in refusing to give assent 
to the Constitution is an interesting one, but one which we need 
not stop to discuss. 



CHAPTER VIII. 



Amendments to the Constitution. 

Nature of the Amendments. — In considering the amend- 
ments to the Constitution that have been adopted it will be seen 
that they naturally arrange themselves in two classes, each of 
which by its subject-matter and purpose is distinctly referable 
to a particular period in the constitutional history of the country. 
"One class consists of those which impose limitations on the 
powers of the several departments of the Federal Government, 
with a view more completely to protect the liberties of the people 
and the reserved rights of the States ; and the other is confined 
in the main to taking from the States the power to oppress par- 
ticular classes of the people, to discriminate unjustly between 
classes, and to take away such rights as are fundamental. The 
first ten belong to one class, and the last three to the other."i 
The two amendments not here accounted for have already been 
considered. The eleventh merely imposes a restriction upon 
the Federal judicial power, and the twelfth makes a change in 
the manner of choosing the President and Vice-President. 

The first ten amendments were adopted in consequence of 
an almost unanimous desire to secure additional safeguards from 
oppression at the hand of the Federal Government, which, in 
the change from the Articles of Confederation to the Constitu- 
tion, had acquired an immense increase of power. This power, 
because remote from them, the people were led by their colo- 
nial experiences to distrust. Jealousy of centralization of power 
was an extremely strong sentiment, and it found expression in 
these amendments, in which it is declared that certain enumer- 

1. Cooley, Const. Law, p. 207. 
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ated liberties of the people shall not be taken away or abridged; 
that the erjumeration in the Constitution of certain rights should 
not be construed to deny or disparage others retained by the 
people; and that the powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, were re- 
served to the States respectively, or to the people. These are in 
the nature of, and are often referred to as, a bill of rights. 

The last three amendments were rendered necessary by the 
events of the Civil War, and the desire to prevent the possibility 
of any similar conflict in the future. Their design was to secure 
the utter and final abolition of slavery throughout the United 
States and all territory subject to its jurisdiction, and to secure 
to the newly emancipated race the same privileges of citizenship 
and of personal and political rights which were previously en- 
joyed by all others under the Constitution. 

Article I. 

Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances. 

Religion. — It will be recalled that the original Constitution 
declares that no religious test shall ever be required as a qualifi- 
cation to any office or public trust under the United States. 
The amendment now under consideration further extends the 
guarantee of religious freedom by providing that "Congress 
shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof." But both these provis- 
ions apply only to Congress. No attempt was made, either in 
the Constitution or the amendments, to protect the religious 
liberty of the people against their respective State governments. 



AMENDMENTS TO THE CONSTITUTION. 207 

"By establishment of religion is meant the setting up or 
recognition of a state Church, or at least the conferring upon one 
Church of special favors and advantages which are denied to 
others." Congress is prohibited ever to legislate with regard to 
such an establishment or to prevent the free exercise of religion ; 
but this does not mean that Congress may not recognize the ex- 
istence of religion, or "that religious worship should never be 
provided for in cases where a proper recognition of Divine Provi- 
dence in the workings of government might seem to require it, 
and where it might be done without drawing any invidious dis- 
tinctions between different religious beliefs, organizations, or 
sects. . . . But the freedom of religion cannot be extended 
to prevent the punishment of crimes. Polygamy and bigamy 
are none the less crimes because encouraged by the teachings 
of a religious- sect. To call their advocacy a tenet of religion 
is to offend the common sense of mankind. "^ 

Freedom of Speech and of the Press. — Since this pro- 
vision does not undertake to create any new rights, but only to 
protect those already possessed by the people, we must have 
recourse to the law as it existed at the time of the adoption of 
the Constitution in order to ascertain what rights and privileges 
may be claimed under this clause. By the common law one who 
publishes libelous attacks upon another, with malicious intent 
to do him injury, is amenable to the criminal law, and there is 
also a liability in damages to the party injured. So also blas- 
phemous publications, and those that tended by their obscenity 
or indecency to debauch the minds of the public and corrupt 
their morals, were punishable. The above guarantee does not 
change these rules in any particular, and, since it applies only 
to the Federal Government, it follows that the States may en- 
force the provisions of their common or statutory law so as fully 
to prevent or punish any abuse of the constitutional privilege 
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of freedom of speech or of the press. It is doubtless competent 
also for Congress, within the territory subject to the exclusive 
jurisdiction of the United States, or with respect to subjects 
committed to its exclusive care, to enact laws looking to the pun- 
ishment of the abuse of this privilege in any form, so long as no 
attempt is made to place a prior restraint upon its exercise. 
Thus the act of Congress pjohibiting the use of the mails for the 
transmission of obscene matter is not unconstitutional as being 
in contravention of this amendment.^ But while it is true that 
in general a person for his utterances remains liable criminally 
and also in damages to the party injured, there are certain ex- 
ceptions found in the case of what are known as "privileged 
communications . " 

Privileged Communications. — These are of two classes, 
absolute and conditional. The absolute privilege exempts from 
all responsibility, without any consideration of motive or design, 
and attaches to statements made in the line of their duty by 
members of the legislative bodies, the principal officers of the 
executive branch of the Government, and participants in judicial 
proceedings. The conditional privilege protects the person in 
case his statement, though unfounded in fact, was made for 
proper ends and from justifiable motives. It attaches to pub- 
lished reports of judicial proceedings, to criticisms of public 
officers, of candidates for public office, of courts and judges, and 
of literary compositions.'* 

Rights of Assembly and Petition. — The right of the 
people peaceably to assemble and to petition the Government for 
a redress of grievances is so essential to a free government that 
it would, no doubt, be regarded as inherent in the nature of our 
republican institutions, even if it had not been made the express 
subject of a constitutional guarantee. This prohibition is laid 
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only upon Congress, and as a protection against Federal action 
alone. But as the right of the people to assemble and petition 
Congress for a redress of grievances or for anything else con- 
nected with the powers and duties of the national Government 
is an attribute of national citizenship, it is doubtless within the 
power of the United States to protect this right from interfer- 
ence from any source whatever. ^ But this right to assemble 
and to petition the Government must be exercised peaceably. 
Assemblies must not be for unlawful purposes and must not 
be tumultuous or riotous in their character, and petitions must 
not be of a seditious nature nor accompanied by any parade 
of force or show of intimidation or threats. 

Article II. 

A well-regulated militia being necessary to the se- 
curity of a free State, the right of the people to keep and 
bear arms shall not be infringed. 

Right to Bear Arms. — This is a natural right, not created 
or granted by the Constitution, and the Second Amendment 
means no more than that it shall not be denied or infringed by 
Congress or the other departments of the national Government. 
It places no restrictions upon the power of the several States. 
Hence, unless restrained by their own Constitutions, the State 
legislatures may enact laws to control and regulate all military 
organizations, and the drilling and parading of military bodies 
and associations, except those which are authorized by the 
militia laws or the laws of the United States. ^ The "arms" 
here meant are those of a soldier. They do not include dirks, 
Bowie knives, and such other weapons as are used in brawls, 
fights, and riots. The right to bear arms is not infringed by a 
State law prohibiting the carrying of concealed deadly weapons. 
Such a law is a police regulation, and is justified by the fact 
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that the practice forbidden endangers the peace of society and 
the safety of individuals. ^ 

Afticle III. 

No soldier shall, in time of peace, be quartered in any 
house, without the consent of the owner; nor, in time of 
war, but in a manner to be prescribed by law. 

Quartering of Soldiers. — The quartering of soldiers in 
private houses has always been a subject of just complaint 
whenever and wherever it has been resorted to. The memory 
of such oppressions was fresh in the minds of the people when 
the Declaration of Independence was made, and they then 
denounced what they prohibited by this amendment. A resort 
to the quartering of troops on private families is generally jus- 
tified on the plea of necessity; but this plea can never be a 
truthful one in time of peace, and if the necessity is likely to 
arise in time of war, it is only just that it should be provided for 
by laws which will keep within proper limits the exercise of a 
privilege so unusual and so burdensome to the citizen. It is 
proper to add that this protection has no application , in time of 
war, to the enemies of the country. 

Article IV. 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated; and no warrants shall 
issue but upon probable cause, supported by oath or af- 
firmation, and particularly describing the place to be 
searched and the persons or things to be sei ed. 

Search Warrants.— This provision of the Constitution was 
doubtless inserted under the apprehension that the official power 
of the Federal Government might be abused by the issue of 
what were known as "general warrants." These were warrants 

7. Black, Const. Law, p. 463. 
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issued in a general form, authorizing the officers to search all 
suspected places and seize all suspected persons, and their ille- 
gality consisted in the fact that no individual was named or de- 
scribed, and that no specific description of the place to be 
searched or the things to be seized was given. Although plainly 
in violation of private rights and the spirit of the common law, 
these warrants had been much used in England, and they were 
not unknown in the Colonies. 

In general, it may be said that the citizen is here protected 
against all unauthorized intrusion into his dwelling-house by 
officers or others claiming to act under the authority of the law; 
against the compulsory production of his boolcs and papers to be 
used as evidence against him; against the unlicensed examina- 
tion of the contents of letters or sealed packages intrusted by 
him to the Government for transmission through the mails; 
against the search of his house for specific property alleged to be 
therein; or in aid of the enforcement of the criminal laws or 
police regulations, except it be under the authority of a search- 
warrant lawfully issued, and complying with all constitutional 
and statutory requirements. ^ The Constitution provides that 
no warrant shall issue for tlie arrest of a person or the seizure of 
goods, except where probable cause, s'upported by oath or af- 
firmatioUj is shown, and that the warrant when issued must par- 
ticularly describe the place to be searched, the goods to be 
seized, or the. person to be arrested; and a similar provision is 
made a part of the organic law of every State. A man as- 
saulted in his dwelling is not obliged to "flee to the wall," but 
he may defend his home, which is his castle of refuge, to any 
and all extremities. But the privacy of the dwelling will not be 
allowed to stand in the way of the due execution of the laws, nor 
can it be made a sanctuary for those who are amenable to the 
criminal, justice of the State. An officer of the law may force 
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an entry into a private house for the purpose of arresting a felon, 
or in order to arrest a person known to be in hiding there, for 
treason, felony, or breach of the peace; or the house, may be en- 
tered and the owner evicted when he is no longer entitled under 
the law to hold possession; when it is necessary to destroy the 
house in order to prevent the spread of fire ; and in certain cases 
under the quarantine laws. There are certain cases, also, in 
which a person may be arrested without a warrant. For instance, 
anyone may arrest another whom he sees committing or at- 
tempting to commit a felony or forcible breach of the peace ; and 
a peace officer may arrest, on reasonable ground of suspicion of 
felony; but the person arrested must be at once taken before _ 
some court or magistrate of competent jurisdiction to take 
cognizance of the offense. 

The Fifth, Sixth, Seventh, and Eighth Amendments have 
been considered in Chapter VI., in connection with the jurisdic- 
tion of the Federal courts (see page 170 et seq). 

Article IX. 

The enumeration in the Constitution of certain rights 
shall not be construed to deny or disparage others retained 
by the people. 

Article X. 

The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people. 

Purpose of Ninth and Tenth Amendments. — The first 
eight amendments provide that certain enumerated liberties of 
the people shall not be taken away or abridged, and the ninth, 
in order to prevent inferences being drawn in favor of the power 
of the Government and against the rights of the people, declares 
that "the enumeration in the Constitution of certain rights 
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shall not be construed to deny or disparage others retained by 
the people." 

The tenth establishes the principle that the Government of 
the United States is one of delegated and limited powers, and 
that those powers which are not confided to it by the Constitu- 
tion nor prohibited thereby to the States are reserved to the 
States respectively or to the people. This is to be understood as 
declaring that any power not conferred by the Constitution upon 
the Federal Government nor prohibited by that instrument to 
the States is reserved to the people to be by them conferred upon 
their several State governments or not, as they see fit; and, as the 
people constitute the ultimate source of sovereignty and power, 
it is evident that, in the form of an amendment to the Constitu- 
tion, they can at will take from the powerb already conferred 
upon the Federal Government or add to them at the expense of 
the powers now exercised by the States, or those which the 
people have reserved to themselves. 

The Eleventh Amendment has been considered in Chapter 
VI. (see page 169), a.nd the Twelfth Amendment in Chapter V. 
(see page 133). 

Article XIII. 

Section I . — Neither slavery nor involuntary servitude, 
except as a punishment for crime, whereof the party shall 
have been duly convicted, shall exist within the United 
States, or any place subject to their jurisdiction. 

Section 2. — Congress shall have power to enforce this 
Article by appropriate legislation. 

Abolition of Slavery. — As has been seen, the' original Con- 
stitution recognized the existence of slavery, though references 
to it are in the most obscure and guarded terms. Whether or 
not slavery should continue to exist was regarded as a matter 
wholly of domestic concern within each State, and one with 
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which the Federal Government had no authority to interfere. 
Thus, although condemned by a large majority of the people of 
the United States, it continued to exist until as a military 
measure the emancipation of the slaves was proclaimed by Pres- 
ident Lincoln, January 1, 1863. This proclamation was made 
real by the progress of the armies of the North through the 
insurgent territory. Finally the adoption of the Thirteenth 
Amendment assured its perpetual abolition throughout all the 
domain of the United States. The meaning of this arnendment 
is so clear that very few legal controversies have arisen under it, 
and the expression "involuntary servitude" has occasioned most 
of the judicial interpretation that the courts have been called 
upon to give. It was doubtless added to prevent the establish- 
ment of any system of compulsory service, though limited per- 
haps to a term of years, such as Mexican peonage, the padrone 
system of Italy, or the Chinese coolie labor systern. As re- 
marked by the Supreme Court, while Negro slavery alone was in 
the minds of the Congress which framed the Thirteenth Amend- 
ment, it forbids any other kind of slavery now or hereafter. ^ 
But it was then necessary to make an exception, allowing invol- 
untary servitude as a punishment for crime, in order not to de- 
prive the States of the power to sentence convicts to labor in the 
penitentiaries. 

Article XIV. 

Section I. — All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they 
reside. Wo State shall make or enforce any law which 
shall abridg^ the privileges or immunities of citi ens of 
tbp United States: nor shall any State deprive any person 
of life, liberty or property without due process of law, nor 
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deny to any person within its jurisdiction the equal pro 
tection of the laws. 

Citi ens. — As has been observed, the original Constitution 
nowhere defines citizenship or declares who shall be considered 
citizens of the United States. As a consequence, it was con- 
tended by many able statesmen that, there was no such thing as 
national citizenship except as it resulted from State citizenship. 
This point, though doubtless incorrect, was rendered immaterial 
by the first section of the Fourteenth Amendment. All persons 
born or naturalized in the United States, and subject to the juris- 
diction thereof, are by it declared to be citizens of the United 
States and of the State in which they reside. The distinction 
between citizenship of the United States and citizenship of a 
State is here clearly recognized and established. Not only may 
a person be a citizen of the United States without being a citizen 
of a State, but an important element is necessary to convert the 
former into the latter. He must reside within a State to be a 
citizen of it, but it is only necessary that he should be born or 
naturalized within the United States to be a citizen of the Union. 
It is quite clear, then, that there is a citizenship of the United 
States and a citizenship of a State, which are distinct from each 
other, and which depend ujion different characteristics or cir- 
cumstances in the individual. i° A State cannot naturalize 
foreigners and make them citizens of the United States, although 
it may clothe them with certain privileges of its own citizenship. 
The United States can convert aliens into citizens, but it cannot 
make them citizens of a particular State. This depends upon 
their own choice; they become citizens of that State in which 
they reside. 

CitiTenship; How Acquired. — Citizenship of the United 
States results from birth or naturalization. As will have been 
inferred from previous discussions, mere birth within our ter- 
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ritory does not always make a child a citizen; he must be bom 
under the allegiance of the United States. A child may be a 
citizen, though born without the United States, if born within 
its allegiance — as, for instance, the child of a citizen traveling or 
temporarily sojourning abroad; or a child of an American minis- 
ter, consul, or the attache of an American embassy; or a child 
born on an American ship in foreign waters of American parents. 
So children of aliens, born under similar circumstances within 
the limits of the United States, are not citizens thereof; but chil- 
dren born of alien parents permanently residing in the United 
States are citizens under the common-law doctrine that anyone 
born within the territory and allegiance of the king or country 
is a natural-born citizen. From this it follows that, although 
the Chinese cannot be naturalized under our laws, children born 
of Chinese parents permanently resident in the United States are 
citizens ;ii and for the same reason children born of American 
citizens permanently resident abroad are not citizens of the. 
United States. Indians are not citizens. 12 For a full under- 
standing of who are and who are not citizens under our naturali- 
zation laws, see the Revised Statutes. i^ 

Privileges or Immunities. — The States are forbidden to 
abridge the privileges or immunities of citizens of the United 
States, but what these are the amendment does not define. As 
was remarked in discussing the "privileges and immunities of 
citizens in the several States," it is impossible to frame any defi- 
nition that will cover all cases, and no such general definition 
has been attempted. 

What Not Included. — But first it may be said the right of 
suffrage is not included. The right to vote is not conferred or 
guaranteed by the Federal Constitution, but is left to be fixed 



11. Lem Hing Dun v. U. S.,[ 7 U. S. App. 31 ; In re Look Tin Sine, 
21 Fed. 905. 

12. U. S. V. Kagama, 118 U. S. 375. 

13. Sees. 2168, 2172, 1994, 1977, 1978, 2169. [J 
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and regulated by the several States, subject, however, to the 
limitations contained in the Fourteenth and Fifteenth Amend- 
ments. So also the right of marriage, the right of the descent of 
property, the right to the control of children, the right to sue 
for property and to have it protected, and, in general, the pro- 
tection of life, liberty, and the pursuit of happiness are all 
founded in the relation between the State and its citizens, and 
are not rights which belong to citizens of the United States as 
such.i* 

What Included. — But the rights which they do possess 
in that character are also numerous and important, though it is 
clear that they must have some relation to the legitimate opera- 
tions of the general Government, to the purposes for which it 
was created, or to the powers which are committed to it.i^ For 
instance, it has been laid down that it is the right of a citizen of 
the United States "to come to the seat of Government to assert 
any claim he may have upon that Government, to transact any 
business he may have with it, to seek its protection, to share its 
offices, to engage in administering its functions. He has the 
right of free access to its seaports, through which all the opera- 
tions of foreign commerce are conducted; to the sub-treasuries, 
land offices, and courts of justice in the several States. "i^ It is 
also his right to demand the care and protection of the Federal 
Government over his life, liberty, and property when on the 
high seas or within the jurisdiction of a foreign government; to 
peaceably assemble and petition the Government for a redress 
of grievances; to have the benefit of the writ of habeas corpus, 
and the rights secured to our citizens by treaties with foreign 
nations; to use the navigable waters of the United States, how- 
ever they may penetrate the territory of the several States ; to 
become a citizen of any State by a bona fide residence therein ; 



14. Black, Const. Law, p. 531. 

15. Kirtland v. Hotchkiss, 100 U. S. 491. 

16. Crandall v. Nevada, 6 Wall. 35. 
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to have the benefit of the patent and copyright laws and the ad- 
vantages of the postal system; to talce advantage of the bank- 
rupt laws, etc., and all this without any abridgment, hindrance, 
or taxation by the States. i*" 

Life, Liberty, or Property. — The States are by this amend- 
ment forbidden to deprive any person of life, liberty, or property 
without due process of law. The meaning of the expression 
"due process of law" has already been considered in discussing 
a similar limitation laid upon the Federal Government by the 
Fifth Amendment. (See page 178.) What was said there ap- 
plies with equal force here, and need not be repeated. 

Equal Protection of the Laws. — No State shall deny to 
any person within its jurisdiction the equal protection of the 
laws. While it is true that the Fourteenth Amendment was 
primarily intended to secure the rights and the equality before 
the law of the colored race, its language is so broad as to apply 
equally to any class or race of persons and to protect them 
against all invidious state discriminations. It is not even lim- 
ited to citizens of the United States, but may .be claimed by 
aliens lawfully resident in a State, if "within its jurisdiction, "i^ 
and the word "pereon" as here used includes corporations.! 9 

Cases Under This Provision. — This provision does not 
operate to prevent a State from enacting local or special laws, 
such as a law providing for trial by jury in some parts of the 
State and not, in others, or a law which classifies property and 
which subjects different classes to different modes and methods 
of ascertaining the value and different provisions as to the right 
of appeal, so long as these laws apply equally to all persons in 
the same circumstances. 20 It is carefully to be borne in mind 

17. See the Slaughter-house Cases, 16 Wall. 36; Logan v. U. S., 144 
U. S. 263. 

18. Tick Wo V. Hopkins, 118 U. S. 356. 

19. Santa Clara Co. v. S. P. Ry.Co., 118 U. S. 394. 

20. Kentucky Railroad Tax Cases, 115 U. S. 321. 
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that it is not identity, but equality of rights and privileges, 
which this amendment guarantees. Thus, while a State could 
not exclude Negro children from the benefits of the public 
, schools' on account of their color only,2i it can establish separate 
schools for colored children, and require them to attend those 
schools or none, provided the accommodations, opportunities, 
etc., are fully equal to those provided for white children. 22 
And a railroad company or other common carrier may provide 
separate cars and waiting-rooms for colored people, so long as 
the accommodations are equal for all who pay at the same rate.23 
A State statute cannot exclude colored citizens, because of their 
race or color, from serving on grand or petit juries ; 2* but a col- 
ored person, under the equal protection of the laws, is not en- 
titled, as a matter of right, to have a jury for his trial composed 
wholly or partly of colored men. 25 The right to labor is clearlj' 
a right covered by this amendment, and a State statute which 
prohibits corporations or natural persons from employing certain 
kinds of labor — as, for instance Chinese or Mongolian — is there- 
fore unconstitutional and void. 26 But for the. welfare of so- 
ciety the conduct of certain kinds of business, or the qualifica- 
tions of those who may be allowed to pursue them, may be reg- 
ulated by the State in the exercise of its police power. Thus 
many of the incidents of the business of railroad companies and 
other common carriers and that of inn-keepers are under the 
control and regulation of the States, and, so long as such regu- 
lation and control applies equally to all persons in the same 
circumstances, the parties affected cannot claim that they are 
deprived of the equal protection of the laws. 27 And, unless 

21. Davenport v. Cloverport, 72 Fed. 689. 

22. Claybrook v. City of Owensboro, 16 Fed. 297. 

23. Plessy v. Ferguson, 163 U. S. 537. 

24. Strauder v. West Virginia, 100 U. S. 303. 

25. Virginia v. Rives, 100 U. S. 313. 

26. In re Parrott, 1 Fed. 481. 

27. Chicago, B. & Q.~R. Co. v. Iowa, 94 U. S. 155 
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prohibited by the State constitution, a grant by the State leg- 
islature of a monopoly in any of the ordinary and common 
trades or callings is not void; it is not void under the Constitu- 
tion, according to the decisions of the Supreme Court, as abridg- 
ing the privileges and immunities of citizens of the United 
States, or depriving them of a portion of their liberty (the right 
to pursue their happiness in the prosecution of a lawful calling) 
without due process of law, or denying to them the equal pro- 
tection of the laws. 28 But opinions on this question have never 
been imanimous. In most of the States, however, we find more 
or less rigid restrictions upon the grant or creation of monop- 
olies. Finally, a State may impose an annual license tax, or 
other conditions, on foreign corporations admitted to do business 
within its limits ; for though a corporation is a person within this 
amendment, it is not "within the jurisdiction" of a State until 
it has complied with the conditions prerequisite to the right to 
enter its field, and until this is done the corporation cannot 
claim the benefit of the equal protection of the State's laws. 29 
Thus it will be seen that while the Fourteenth Amendment 
was primarily designed to secure for colored citizens an equality 
of rights and the equal protection of the laws, not all and per- 
haps not a majority of the cases which have arisen under it have 
been occasioned by a denial to colored persons of the privileges 
guaranteed. 

Section 2. — Representatives shall be apportioned 
among the several States according to their respective 
numbers, counting the whole number of persons in each 
State, excluding Indians not taxed. Bixt when the right to 
vote at any election for the choice of electors for President 
and Vice-President of the United States, representatives in 
Congress, the executive and judicial oflScers of a State, or 



28. Butcher's Union Slaughter-house Co. v. Crescent City, etc., Co., 
Ill U, S. 746, 763. 

29. Pembina, etc., Co. v. Pennsylvania, 125 U. S. 181. 
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the members of the legislature thereof, is denied to any of 
the male inhabitants of such State, being twenty-one years 
of age and citizens of the United States, or in any way 
abridged, except for participation in rebellion or other 
crime, the basis of representation therein shall be reduced 
in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one 
years of age in such State. 

Purpose of this Clause. — ^The purpose of the above clause 
was to secure the right of suffrage to colored citizens. It will be 
observed, however, that under the operation of the Fourteenth 
Amendment a State might still disqualify as voters all its colored 
citizens, but that it would suffer as a penalty a reduction in its 
basis of representation in the proportion which the whole number 
of male citizens of the United States twenty-one years of age 
so disqualified would bear to the whole number of male citizens 
twenty-one years of age in such State. 

Section 3. — No person shall be a senator or repre- 
sentative in Congress, or elector of President and Vice- 
President, or hold any office, civil or military, under the 
United States, or under any State, who, having previously 
taken an oath, as a member of Congress, or as an officer of 
the United States, or as a member of any State legislature, 
or as an executive or judicial officer of any State, to sup- 
port the Constitution of the United States, shall have en- 
gaged in insurrection or rebellion against the same, or 
given aid or comfort to the enemies thereof. But Con- 
gress may, by a vote of two-thirds of each House, remove 
such disability. 

This section is practically self-explanatory. Its effect in 
creating qualifications for ofSce and the action of Congress in 
removing disabilities under it have been sufficiently noticed 
elsewhere. (See page 49.) 
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Section 4. — The validity of the public debt of the 
United States, authori ed by law, including debts in- 
curred for payment of pensions and bounties for services 
in suppressing insurrection or rebellion, shall not be ques- 
tioned. But neither the United States nor any State shall 
assume or pay any debt or obligation incurred in aid of 
insurrection or rebellion against the United States, or any 
claim for the loss or emancipation of any slave; but all 
such debts, obligations, and claims shall be held illegal 
and void. 

This section has been sufficiently discussed in connection 
with -Article VI., Section 1. The student is referred to the 
treatment there given. (See page 200.) 

Section 5. — The Congress shall have power to enforce, 
by appropriate legislation, the provisions of this article. 

Enforcement of Fourteenth Amendment. — The Four- 
teenth Amendment gives to Congress the power to enforce its 
provisions by appropriate legislation. But it has been held that 
the legislation authorized is not direct or primary legislation on 
the matters with respect to which limitations are imposed upon 
the States, but corrective legislation, such as may be necessary 
or proper for counteracting or redressing the effect of State laws 
or acts.^o Accordingly, an act of Congress, commonly known 
as the "Civil Rights Act," was declared unconstitutional and 
void, except in so far as it applied to places under the exclusive 
control of the United States, because it attempted to secure, by 
direct measures to all citizens, regardless of race or color, equal 
advantages and accommodations in inns, public conveyances, 
places of amusement, etc.^i 

30. See Black, Const. Law, p. 466. 

31. Civil Rights Cases, 109 U. S. 3. 
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Article XV. 

Section I. — The right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any State on account of race^ color, or previous 
condition of servitude. 

Section 2. — The Congress shall have power to enforce 
this article by appropriate legislation. 

The Fifteenth Amendment. — This amendment does not 
give colored citizens the right to vote, but it does prevent their 
disqualification on account of race, color, or previous condition 
of servitude. Any qualification which may be prescribed as a 
condition to the exercise of the right of suffrage will not, there- 
fore, be in contravention of this amendment, provided it oper- 
ates on all alike, even though its effect is to secure the disfran- 
chisement of colored citizens. But even where a State, by pre- 
scribing proper qualifications for its voters, causes the disfran- 
chisement of any considerable number of male citizens of the 
-United States twenty-one years of age, it is still apt to incur the 
penaJty of reduction in its representation, prescribed in the 
Fourteenth Amendment. 

A Word to the Student. — ^A thorough and conscientious 
study of the Constitution of the United States is earnestly rec- 
ommended. Its principles and precepts should be faithfully 
observed, and no departure therefrom should be made by any 
citizen or officer, high or low, of our Government. It has se- 
cured to us more than a century of union and prosperity; and, 
if the plan of government which it established be carefully ad- 
hered to, and the checks and balances which it provides be not 
disregarded by departmental usurpations of power, we have 
good reason to hope that our republican form of government 
will prove perpetual, and will secure to its citizens to the end of 
time the matchless privileges and benefits we now enjoy. 

-15- 
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I. 

Two Hundred Constitutional Recreations. 

1. Define "constitution." 

2. Into what two general classes may constitutions be di- 
vided? To which class does our Constitution belong? 

3. What is the essential difference between the two classes? 

4. When did the Constitutional Convention meet? Where? 
Who was its, presiding officer? Name five prominent characters 
who were members of the Convention. 

5. In what year was the Constitution adopted? 

6. When did the Government under it go into operation? 
Where was the first seat of Government? The second? 

7. What power has the House and what the Senate in re- 
gard to impeachment? Give nine different provisions of the 
Constitution on the subject of impeachment. 

8. How many senators must concur in order to convict on 
impeachment? When the President of the United States is 
tried, who presides? Are senators required to be on oath or 
affirmation when sitting as a court of impeachment? 

9. What is the limit beyond which judgment in cases of 
impeachment may not extend? Does a conviction on impeach- 
ment prevent trial and punishment according to law? 

10. Who may be impeached? Is a senator or representa- 
tive liable to impeachment? What is the authority for your 
answer? For what offenses may an officer be impeached? 

11. Have there been many cases of impeachment under 
the United States? Many convictions? Has a President ever 
been impeached? 

12. How often is Congress required to assemble? What 
does the expression "a congress" mean? How many sessions 

227 
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to each Congress? Is the number always the same? Explain 
long and short sessions, and what causes the difference. 

13. What provision is made in the Constitution with ref- 
erence to the times, places, and manner of holding elections for 
senators and representatives? 

14. State the rule prescribed by Congress for the election 
of senators. 

15. What is the composition of the Senate? How are 
senators chosen? Is the method uniform in all the States? 

16. How is the Senate divided? What is the purpose of 
this division? Is the Senate a continuing body? What are the 
qualifications prescribed for a senator? 

17. How is a vacancy in the Senate filled? May it be 
filled temporarily by appointment? If so, how long would such 
appointee hold office? 

18. Who is the presiding officer of the Senate? Does he 
have a vote? When is a President pro tempore chosen? 

19. May a senator or representative who possesses all the 
constitutional qualifications be rejected on other grounds by the 
House to which he is elected? If so, what clause of the Consti- 
tution furnishes authority for so doing? 

20. What is a quorum of either House? What powers 
may a smaller number exercise? 

21. Name twelve of the powers expressly granted to 
Congress. 

22. What is the rule which governs the levying of duties, 
imports, and excises? Define each of these terms. 

23. Distinguish between direct and indirect taxes. What 
is the present ruling of the Supreme Court as to what are direct" 
taxes? What did the early dec'sions on this question hold? 

24. What is the rule for levying direct taxes? Is an in- 
come tax direct or indirect? 

25. Has the United States a general and unlimited power of 
taxation? Explain. 

26. On what ground has the, constitutionality of the tariff 
laws of the United States been questioned? 
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27. Name two or more things which have been done by 
Congress under its power to borrow money. 

28. Name ten subjects to which the power to regulate 
commerce has been applied? 

29. What constitutes inter-State commerce? Can such 
commerce be taxed by the States? Give a reason for your 
answer. 

30. In the case of an article grown or manufactured in a 
State, but intended for shipment to another State or to a foreign 
country, when does the quality of inter-State or foreign com- 
merce attach to it so as to prevent its taxation by the State in 
which it was produced? 

31. In the case of an article shipped into one State from 
another, when tloes it cease to be inter-State commerce and 
become subject to taxation? 

32. Explain when goods in the hands of an importer can 
and cannot be taxed by a State as a part of the general mass of 
property in the State. 

33. What is naturalization? What is expatriation? Is 
the right of expatriation recognized by the United States? Is it 
recognized by other nations? 

34. Give the substance of the naturalization laws of the 
United States. Is the privilege of naturalization limited to 
persons of any particular race or color? Is any class or race ex- 
cluded from this privilege? 

35. What is a bankrupt law? Has the United States ever 
exercised its authority to make such laws? 

36. When is a bankrupt law uniform? What are ex- 
emptions? 

37. What constitutes coining money? May the States 
coin money? 

38. What does the expression "regulating the value of 
money" mean ? What action has been taken by Congress to 
regulate the value of foreign coin? 

39. What has been done by Congress under its authority 
to regulate the standard of weights and measures? 

40. What are some of the principal causes for the failure 
of the general Government under the Articles of Confederation? 
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41. Recite the Preamble to the Constitution. 

42. Name the three great departments created by the 
Constitution. 

43. What is the composition of Congress? 

44. What is the composition of the House of Repre- 
sentatives? 

45. Who prescribes the qualifications of those who may- 
vote for representatives? 

46. Are these qualifications necessarily the same in every 
State? 

47. May a person be eligible to election as a representative 
who, under the laws of his State, might not be qualified to vote 
for one? 

48. What are the qualifications prescribed by the Consti- 
tution for a representative? 

49. How long must a naturalized foreigner be a resident 
of the United States before he can be elected a representative? 

50. How are representatives apportioned among the sev- 
eral States? What else is apportioned according to the same 
rule? 

51. Since the adoption of the Fourteenth Amendment, 
who are counted in determining the population of a State? Who 
were counted before this amendment was adopted? 

52. When was the first enumeration of the people of the 
United States made? How often has an enumeration been 
made since that time? When was the latest one made? 

53. What is the present number of representatives? What 
is the maximum authorized by the Constitution? 

54. According to the rule at present in force, how are the 
following determined : (a) The total number of representatives? 
(b) The basis of representation? (c) The number to which 
any State is entitled? 

55. Have the Territories any representation in Congress? 
If so, what are such representatives called and what are their 
functions? 

56. How are vacancies in the representation from any 
State filled? 
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57. Who is the presiding officer of the House of Represent- 
atives? How is he chosen? 

58. To what did the expression "three-fifths of all other 
persons" refer? 

59. What power is granted by the Constitution with regard 
to making rules of procedure, and the punishment of members? 
Does the two-thirds necessary to expel a member of either House 
mean two-thirds of a quorum or two-thirds of all the members? 

60. Give the provision of the Constitution with regard to 
keeping and publishing a journal of proceedings by each House. 
What is the purpose of the provision with regard to the pub- 
lishing of the yeas and nays? 

61. Would it require an amendment to the Constitution to 
change the day on which Congress meets? 

62. For how long may either House alone adjourn? Would 
it be proper for Congress to adjourn to meet at any other place 
than Washington? 

63. What Government pays the senators and representa- 
tives ? What is the salary of each ? 

64. What is the liability of a member of Congress for any 
speech or debate? To what cases does their privilege from arrest 
not extend? 

65. Give a good reason why the power to coin money was 
denied to the States. 

66. Can Congress provide by law a punishment for cir- 
culating counterfeit coin? 

67. Can a State punish the circulation of counterfeit coin? 
On what theory? 

68. Name some of the things which have been done by 
Congress under its power "to establish post-offices and post- 
roads. " 

69. What is a patent? A copyright? 

70. What are the essentials of a patentable invention? 

71. Give the substance of the patent and copyright laws of 
the United States. 

72. Can a senator or representative by resigning make 
himself eligible to appointment to an office under the United 
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States which has been created during the time for which he was 
elected? Can he ever be appointed to such an office? 

73. Where must bills for raising revenue originate? De- 
fine such a bill. Could a bill providing for the sale of public 
lands originate in either House? 

74. What is necessary to make a bill a law? Give three 
different ways in which a bill may become a law. 

75. What is the pocket veto? When was this first made 
use of to any extent? 

76. What good purpose does the veto power of the Presi- 
dent serve? Is the President in any way limited as to the reasons 
for which he may veto a bill? 

77. Give two ways in which a bill may become a law 
without the President's signature. What is the reason for re- 
quiring every order, resolution, or vote to which the concurrence 
of the Senate and House of Representatives may be necessary 
(except on a question of adjournment) to be submitted to the 
President for his approval? 

78. Define "piracy" as the term is understood at interna- 
tional law. Has Congress added to or subtracted from this defi- 
nition? Under what authority? 

79. How would you define "piracy" under the statutes of 
the United States? 

80. What are felonies? Why is it fitting that Congress 
should have been given power to punish felonies committed on 
the high seas? 

81. What are offenses against the laws of nations? Give a 
good reason for not entrusting the punishment of such offenses 
to the States. 

82. To whom is given the power to declare war? May war 
occur without a previous declaration? 

83. What are letters of marque and reprisal? May a State 
grant them? Why? 

84. Wliat is the purpose of rules concerning captures on 
land and water? 

85. To what department is the power to raise and support 
armies given? What does this power include? 
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86. Give the constitutional provision in regard to the ap- 
propriation of money for the support of armies. 

87. What is the effect of this provision upon the Executive? 
What upon Congress? 

88. For what time may money for the support of the Navy 
be appropriated? 

89. Give the clauses of the Constitution which authorize 
" the establishment of (a) the Military Academy, ih) the Naval 

Academy, (c) the Post-office Department. 

90. Define 'biU of attainder." What is an ex post facto 
law? Are all ex post facto laws retrospective? Are all retro- 
spective laws ex post facto? Explain. To whom are such laws 
forbidden? 

91. What provisions of the Constitution authorize the use 
of courts-martial for the trial and punishment of offenses com- 
mitted by persons in the military or naval service? 

92. What is the purpose of the Articles of War? Under 
what authority are they enacted? 

93. To whom does the Constitution give authority to call 
out the militia? What is the language of this grant? Define 
"militia." 

94. What are the purposes for which the militia may be 
called out? ' 

95. Who actually calls out the militia in cases warranting 
it? Under what authority? 

96. What authority do the States retain over the militia? 
Does the Constitution recognize or define a national militia? 
What is the authority of Congress for enacting a Militia Bill? 

97. Over what places may the United States exercise 
exclusive legislation? 

98. What is the implied limitation on both the Federal 
and State Governments with regard to taxation? 

99. Does the grant of an express power imply the grant of 
such auxiliary powers as are necessary to make the express grant 
effective? Are the powers of the Federal Government limited 
to those expressly granted? 

100. What is the writ of habeas corjnis? What is the 
"privilege" of the writ? 
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101. When may the latter be suspended? Who may sus- 
pend it? In what cases may the writ be issued by the Federal 
courts? 

102. What is a capitation tax? According to what rule 
must it be levied? 

103. What is said in the Constitution about taxing ex- 
ports? What is a duty on exports? 

104. Is a tax on goods shipped from New York to Porto 
Rico a tax on exports? Why? 

105. How is money drawn from the Treasury? What can 
you say of the importance of this provision? 

106. The King of England wishes to confer a title or decor- 
ation upon an ofl&cer of the United States Navy. Can the officer 
accept it? What would be the case of a citizen? 

107. Name seven things which the States are specific- 
ally forbidden to do. 

108. May a State enter into a treaty, alliance, or confedera- 
tion? Assign a good reason for the rule. 

109. Define "bill of credit," "legal tender." What are 
the restrictions laid upon the States in regard to them? 

110. What are known as the "Legal Tender Acts"? 
Under what authority did Congress enact them? 

111. If a State law or Constitution impairs the obligation 
of a contract, what is the result? May Congress pass laws which 
impair the obligation of contracts? If so, explain its authority 
for so doing. When is the obligation of a contract said to be 
impaired? 

112. Explain the power of the States to tax imports and ex- 
ports. What becomes of the net produce of such taxation? 
Why? 

113. Define "duty of tonnage," and state what is said in 
the Constitution about such duty. 

114. May a State keep troops in time of peace? What 
troops are here referred to? 

115. What is the rule with regard to agreements or com- 
pacts between States? 
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116. Suppose a State is actually invaded or in imminent 
danger thereof, may it raise troops to resist such invasion without 
first obtaining the consent of Congress? 

117. In what is the judicial power of the United States 
vested? How are United States " Judges appointed to office? 
How long do they serve? What is the provision in regard to 
their salary? What is its purpose? 

118. To what does the judicial power of the United States 
extend? 

119. State the two general classes into which these subjects 
may be divided, and state what jurisdiction depends upon in 
each class. State generally the reason for placing each class of 
cases within the jurisdiction of the United States. 

120. Name the courts belonging to the Federal judicial 
system; name the United States courts not belonging to that 
system. 

121. Define "jurisdiction," "original jurisdiction," "ap- 
pellate jurisdiction," "exclusive jurisdiction," and "concurrent 
jurisdiction." 

122. Define " case," as used in the Constitution. 

123. In what cases has the Supreme Court original juris- 
diction? Is this exclusive or concurrent? In what cases has it 
exclusive original jurisdiction? 

124. What is the extent of the appellate jurisdiction of the 
Supreme Court? 

125. Name the provisions of the Constitution with regard 
to trial by jury. 

126. When a crime is not committed within any State, 
where may it be tried? 

127. In whom is the executive power of the United States 
vested? 

128. What is the present method of choosing the President 
and Vice-President? In what respects does it differ from the 
old method? What made the change desirable? 

129. Can both the President and Vice-President be chosen 
from the same State? What consideration would prevent any 
political party from taking its candidates for President and Vice- 
President both from the same State? 
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130. Compare the original purpose of the Electoral Col- 
lege with that which by custom and usage it now serves. What 
brought about the change? Of what is it a good illustration? 

131. How is the mannej of choosing electors determined? 
On what day are they chosen? On what day do they give their 
vote? On what day is their vote counted? 

132. Who may be President of the United States? Maya 
person born of parents who were American citizens and residing 
abroad be elected President? Under what circumstances? Ex- 
plain fully. 

133. In what ways may the office of President become 
vacant? Who succeeds, to his office? Give the order of suc- 
cession now established by law of Congress. For what time does 
one who succeeds to the office of President serve? 

134. What are the provisions of the Constitution w;ith 
regard to the salary of the President? What is the purpose 
of these provisions? 

135. Who is the Commander-in-chief of the Army and 
Navy? By what authority does he hold this position? 

136. Explain the double relation which the President bears 
to the Army and Navy. 

137. In calling the militia into the actual service of the 
United States, to whom may the President issue his orders? 
Suppose a militia officer should refuse to obey such orders, how 
may he be punished? 

138. Give the two instances in the Constitution where 
reference is made to what we now know as the Cabinet. 

139. In what department is the power of granting re- 
prieves and pardons vested? Define "reprieve," "pardon." 
What is the one case to which the pardoning power does not 
extend? 

140. Where is the treaty-making power of the United 
States vested? What are the advantages of so vesting it? 

141. What does the term "levying war," as used in the 
definition of "treason," mean? 

142. How may a conviction of treason be secured? What 
is the provision of the Constitution with regard to the punishment 
of treason? 
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143. What does the expression "corruption of blood" 
mean? 

144. How are the public acts, records, and judicial pro- 
ceedings of one State proved in another? What is their effect 
when so proved? 

145. On what grounds may a judgment secured m one 
State be attacked in another? 

146. May such a judgment be enforced in the second State 
without being merged in a new judgment? 

147. Define "bribery," "treason." 

148. How are public officers of the United States ap- 
pointed? In whom may the appointment of inferior officers be 
vested? Who are inferior officers within the meaning of the 
Constitution? 

149. How is the filling of vacancies that happen during the 
recess of the Senate provided for? How long may such ap- 
pointees hold office? May they be reappointed? 

■'~\ 150. What is the purpose of the President's messages? 
How are they communicated? Are special messages ever sent? 

151. What is the duty of the Executive with regard to 
the execution of the laws? Must he execute a law as he finds 
it, or may he decline to execute it because he thinks it un- 
constitutional? 

152. Who receives ambassadors and other public minis- 
ters? Give the status and functions of an ambassador. 

153. What are some of the "privileges and immunities of 
citizens in the several States"? 

154. Is the right to vote included? 

155. Explain how a fugitive from justice of one State who 
has taken refuge in another may be secured for trial. 

156. What can you say of the obligation resting upon the 
Governor of one State to deliver up fugitives from the justice 
of another? 

157. In order to warrant extradition, must the offense 
charged be a crime in the State where the offender has taken 
refuge? 
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158. What is the usual method of procedure in admitting 
a Territory to statehood? What are the restrictions with regard 
to the admission of new States? 

159. How are the Territories belonging to the United 
States governed? 

160. What can you say of the status of the inhabitants of 
acquired territory? What of the power of Congress to legislate 
for the territory of the United States? 

161. What is declared to be the supreme law of the land? 

162. Suppose a law of Congress or a treaty conflicts with 
the Constitution, what is the result? 

163. In case there is irreconcilable conflict between a law 
of Congress and a treaty, which will prevail? 

164. Suppose a State law or constitution conflicts with the 
Constitution, a law of Congress, or a treaty, what is the result? 
Does it make any difference which was first enacted? 

165. Name the classes of officers who are bound by oath or 
affirmation to support the Constitution. 

166. What is the practically unamendable provision of 
the Constitution? 

167. What is the rule of international law concerning the 
duties and obligations of a State which changes its form of gov- 
ernment? What is the provision of the Constitution which de- 
clared the intention of the Government to observe this rule when 
it abandoned the Articles of Confederation? 

168. What is meant by the expression "freedom of speech 
or of the press"? 

169. Does the constitutional provision in regard thereto 
give a person the privilege of saying or publishing what he 
pleases without danger of prosecution for slander or libel? 

170. Give the provisions of the Constitution with regard 
to the Militia. 

171. Name the war powers of Congress. 

172. Is a law prohibiting the carrying of concealed weapons 
a violation of the constitutional provision that "the right of the 
people to keep and bear arms shall not be infringed"? 
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173. Give the provision of the Constitution with regard to 
the quartering of troops in private houses. What led to the 
insertion of this guarantee? 

174. How is the security of the dwelling-house guaranteed? 

175. Can a person's papers and effects be forcibly seized to 
be used in evidence against him? 

176. What must be shown before a warrant will issue by a 
Federal court or judge? What must the warrant set forth? 

177. Is it lawful for the United States to use force within 
the- limits of a State without the request of its legislature or 
Governor to suppress rioting or disorder which interferes with 
the legitimate operations of the Federal Government? 

178. What are the methods prescribed for amending the 
Constitution? State fully. 

179. In what way may the government of a State be 
changed so as to warrant the interference of the United States 
to maintain a government in harmony with the Constitution? 
What is the standard for determining what is republican in form? 

180. Explain the meaning of the restriction on Congress 
as to laws respecting an establishment of religion or prohibiting 
the free exercise thereof. Does this clause prevent the punish- 
ment of an act which the person doing it claims is a part of his 
religion, but which is an offense against the law or the moral 
sense of the community? 

181. What is the substance of the Thirteenth Amendment? 
What was it intended to prevent? 

182. To what government do the restrictions of the first 
ten amendments apply? Those of the last three? 

183. Who are citizens of the United States? Is a child 
born within the jurisdiction of the United States of alien parents . 
a citizen? Explain. Does his race or color make any difference? 

184. What are the privileges and immunities of citizens of 
the United States which the States are forbidden to abridge? 
Is the right of suffrage among these? Is the right to choose 
one's residence? 

185. What is included in the "equal protection of the 
laws"? 

-^L6— ''■'■.: J 
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186. What is the purpose of the Fourteenth Amendment? 
Of the Fifteenth? 

187. Does the Fifteenth Amendment confer on colored 
citizens the right to vote? Explain. • 

188. Why was the so-called "Civil Rights Act" uncon- 
stitutional? 

189. Is it a violation of the Fourteenth Amendment for a 
State to provide separate schools for colored and white children? 
Of for a railroad company to provide separate cars and waiting- 
rooms for white and colored persons? What must be the nature 
of the accommodations furnished? 

190. Define the police power of a State. Can the Legis- 
lature divest itself of this power or grant it to individuals or 
corporations? 

191. Give the authority of Congress for the enactment of 
the following laws : (a) excluding the Chinese, (b) creating an 
Inter-State Commerce Commission, (c) creating national banks, 
(d) making paper money legal tender, (e) prescribing a uniform 
for mail-carriers. 

192. Under what power was Alaska acquired? Porto 
Rico? The Philippines? 

193. Suppose a properly ratified treaty involves the pay- 
ment of money; discuss the obligation of the House of Repre- 
sentatives to vote the appropriation* for its payment. 

194. What are the arguments in favor of a single presi- 
dential term of seven years with ineligibility to re-election? 
Those in favor of the present arrangement? 

195. Suppose a proper police regulation of a State should 
indirectly affect inter-State commerce; would it be valid or in- 
valid? Suppose it affects it so directly as to amount to a regula- 
tion thereof? 

196. What is the exception to the rule that no person shall 
be held to answer for a capital or otherwise infamous crime un- 
less on presentment or indictment of a grand jury? Define 
"presentment," "indictment." What was the composition of a 
grand jury at common law? What is it under the United States 
statutes? 
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197. Define "due process of law." What would this com- 
prise in a criminal trial? Under what right can private property 
be taken for public use? How is the proper compensation 
determined? 

198. What is the meaning of the expression "jeopardy of 
life or limb "? When is a person said to be in jeopardy? When 
jeopardy has once attached, may it be removed? If so, how? 
What does the Constitution guarantee to an accused person in 
the matter of the nature and cause of the accusation, witnesses 
for and against him, and counsel for his defense? 

199. What is prescribed as to the re-examination of a fact 
tried by a jury? What was. the common-law method of re- 
examining facts once tried by a jury? 

200. When is a question said to be incriminating? Who 
determines finally whether a given question is incriminating or 
not? If punishment for the offense of which the witness may be 
guilty is barred by the statute of limitations, will he be excused 
from answering on the ground of incriminating himself? 



A Declaration by the Representatives of the United 
States of America, in Congress Assembled. 

When, in the course of human events, it becomes necessary 
for one people to dissolve the political bands which have con- 
nected them with another, and to assume among the powers of 
the earth the separate and equal station to which the laws of 
Nature and of Nature's God entitle them, a decent respect to the 
opinions of mankind requires that they should declare the causes 
which impel them to the separation. 

.We hold these truths to be self-evident: that all men are 
created equal; that they are endowed by their Creator with cer- 
tain unalienable rights ; that among these are life, liberty, and the 
pursuit of happiness ; that to secure these rights governments are 
instituted among men, deriving their just powers from the con- 
sent of the governed; that whenever any form of government 
becomes destructive of these endS; it is the right of the people to 
alter or to abolish it, and to institute a new government, laying its 
foundation on such principles and organizing its powers in such 
form as to them shall seem most likely to effect their safety and 
happiness. Prudence, indeed, will dictate that governments 
long established should not be changed for light and transient 
causes; and, accordingly, all experience hath shown that man- 
kind are more disposed to suffer, while evils are sufferable, than 
to right themselves by abolishing the forms to which they are 
accustomed. But, when a long train of abuses and usurpations, 
pursuing invariably the same object, evinces a design to reduce 
them under absolute despotism, it is their right, it is their duty, 
to throw off such government, and to provide new guards for 
their future security. Such has been the patient sufferance of 
these Colonies, and such is now the necessity which constrains 
them to alter their former systems of government. The history 
of the present King of Great Britain is a history of repeated in- 
juries and usurpations, all having, in direct object, the estab- 
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lishment of an absolute tyranny over these States. To prove 
this, let facts be submitted to a candid world: 

He has refused his assent to laws the most wholesome and 
necessary for the public good. 

He has forbidden his governors to pass laws of immediate 
and pressing importance, unless suspended in their operation till 
his assent should be obtained; and when so suspended, he has 
utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation of 
large districts of people, unless those people would relinquish the 
right of representation in the legislature; a right inestimable to 
them, and formidable to tyrants only. 

He has called together legislative bodies at places unusual, 
uncomfortable, and distant from the depository of their public 
records, for the sole purpose of fatiguing them into compliance 
with his measures. 

He has dissolved representative houses repeatedly, for op- 
posing with manly firmness his invasions on the rights of the 
people. 

He has refused, for a long time after such dissolution^, to 
cause others to be elected; whereby the legislative powers, in- 
capable of armihilation, have returned to the people at large for 
their exercise; the State remaining in the meantime exposed to 
all the danger of invasion from without and convulsions within. 

He has endeavored to prevent the population of these States ; 
for that purpose obstructing the laws for naturalization of for- 
eigners; refusing to pass others to encourage their migration 
hither, and raising the conditions of new appropriations of lands. 

He has obstructed the administration of justice by refusing 
his assent to laws for establishing judiciary powers. 

He has made judges dependent on his will alone for the 
tenure of their offices and the amount and payment of their 
salaries. 

He has erected a. multitude of new offices, and sent hith- 
er swarms of officers to harass our people and eat out their 
substance. 

He has kept among us, in times of peace, standing armies, 
without the consent of our legislature. 

He has affected to render the military independent of, and 
superior to, the civil power. , 
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He has combined with others to subject us to a jurisdiction 
foreign to our constitution and unacknowledged by our laws; 
giving his assent to their acts of pretended legislation: 

For quartering large bodies of armed troops among us ; 

For protecting them, by a mock trial, from punishment for 
any murders which they should commit on the inhabitants of 
these States ; 

For cutting off our trade with all parts of the world; 

For imposing taxes on us without our consent; 

For depriving us, in many cases, of the benefits of trial by 
Jury; 

For transporting us beyond seas to be tried for pretended 
offenses ; 

For abolishing the free system of English laws in a neigh- 
boring province, establishing therein an arbitrary government 
and enlarging its boundaries, so as to render it at once an ex- 
ample and fit instrument for introducing the same absolute rule 
into these Colonies ; 

For taking away our charters, abolishing our most valuable 
laws, and altering fundamentally the powers of our governments ; 

For suspending our own legislatures, and declaring them- 
selves invested with power to legislate for us in all cases what- 
soever. 

He has abdicated government here by declaring us out of 
his protection, and waging war against us. 

He has plundered our seas, ravaged our coasts, burnt our 
towns, and destroyed the lives of our people. 

He is at this time transporting large armies of foreign mer- 
cenaries to complete the works of .death, desolation, and tyranny 
already begun, with circumstances of cruelty and perfidy scarcely 
paralleled in the most barbarous ages, and totally unworthy the 
head of a civilized nation. 

He has constrained our fellow-citizens, taken captive on the 
high seas, to bear arms against their country, to become the ex- 
ecutioners of their friends and brethren, or to fall themselves 
by their hands. 

He has excited domestic insurrections amongst us, and has 
endeavored to bring on the inhabitants of our frontiers the mer- 
ciless Indian savages, whose known rule of warfare is an undis- 
tinguished destruction of all ages, sexes, and conditions. 
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In every stage of these oppressions we have petitioned for 
redress in the most humble terms; our repeated petitions have 
been answered only by repeated injury. A prince whose char- 
acter is thus marked by every act which may define a tyrant s 
unfit to be the ruler of a free people. 

Nor have we been wanting in attention to our -British 
brethren. 

We have warned them from, time to time, of attempts made 
by their legislature to extend an unwarrantable jurisdiction 
over us. We have reminded them of the circumstances of our 
emigration and settlement here. We have appealed to their 
native justice and magnanimity, and we have conjured them by 
the ties of our common kindred, to disavow these usurpations, 
which would inevitably interrupt our connections and corre- 
spondence. They, too, have been deaf to the voice of justice and 
consanguinity. We must, therefore, acquiesce in the necessity 
which denounces our separation, and hold them as we hold the 
rest of mankind — enemies in war; in peace, friends. 

We, therefore, the representatives of the United States 
OF America, in General Congress assembled, appealing to the 
Supreme Judge of the world for the rectitude of our intentions, 
do, in the name and by the authority of the good people of these 
Colonies, solemnly publish and declare that these United States 
are, and of right ought to be free and independent States; that 
they are absolved from all allegiance to the British crown, and 
that all political connection between them and the State of Great 
Britain is, and ought to be,' totally dissolved; and that, as free 
and independent States, they have full power to levy war, 
conclude peace, contract alliances, establish commerce, and to 
do all other acts and things which independent States may 
of right do. And, for the support of this declaration, with a 
firm reliance on the protection of Divine Providence, we mu- 
tually pledge to each other our lives, our fortunes, and our 
sacred honor. 

JOHN HANCOCK. 

New Hampshire. Massachusetts Bny. 

JosiAH Bartlett, Samuel Adams, 

William Whipple, John Adams, 

Matthew Thornton. Robert Treat Paine 

Elbridge Gerry. . ^ 
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Rhode Island. 
Stephen Hopkins, 
William Ellery. 

Connecticut. 

Roger Sherman, 
Samuel Huntington, 
William Williams, 
Oliver Wolcott. 

New York. 

William Floyd, 
Philip Livingston, 
Francis Leavis, 
Lewis Morris. 

New Jersey. 

Richard Stockton, 
John Witherspoon, 
Francis Hopkinson, 
John Hart, 
Abraham Clark. 



Pennsylvania. 

Robert Morris, 
Benjamin Rush, 
Benjamin Franklin, 
John Morton, 
George Clymer, 
James Smith, 
George Taylor, 
James Wilson, 
George Ross. 



Delaware. 
CiBSAR Rodney, 
, George Read, 
Thomas M'Kean. 

Maryland. 
Samuel Chase, 
William Paca, 
Thomas Stone, 
Charles Carroll, 
of CarroUton. 

Virginia. 
George Wythe, 
Richard Henry I^ee, 
Thomas Jefferson, 
BayjAMEN Harrison, 
Thomas Nelson, Jr., 
Francis Lightfoot Ijvm 
Carter Braxton. 

North Carolina. 
William Hooper, 
Joseph Hewes, 
John Penn. 

South Carolina. 
Edward Rutledge, 
Thomas Heyward, Jr., 
Thomas Lynch, Jr., 
Arthur Middleton. 

Georgia. 
Button Gwinnett 
Lyman Hall, 
Geo. Walton. 
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Aeticles of Confederation 

And perpeiual Union between the States of New Hampshire, 
Massachusetts Bay, Rhode Island and Providence Plantations, 
Connecticut, New York, New Jersey, Pennsylvania, Delaware, 
Maryland, Virginia, North Carolina, South Carolina, and 
Georgia. 

Article I. The style of this Confederacy shall be "The 
United States of America." 

Article II. Each State retains its sovereignty, freedom, 
and independence, and every power, jurisdiction, and right which 
is not by this Confederation expressly delegated to the United 
States in Congress assembled. 

Article III. The said States hereby severally enter into a 
firm league of friendship with each other, for their common de- 
fense, the security of their liberties, and their mutual and general 
welfare ; binding themselves to assist each other against all force 
offered to or attacks made upon them, or any of them, on account 
of religion, sovereignty, trade, or any other pretence whatever. 

Article IV. The better to secure and perpetuate mutual 
friendship and intercourse among the people of the different 
States in this Union, the free inhabitants of each of these States, 
paupers, vagabonds, and fugitives from justice excepted, shall be 
"entitled to all privileges and immunities of free citizens in the 
several States; and the people of each State shall have free in- 
gress and regress to and from any other State; and shall enjoy 
therein all the privileges of trade and commerce, subject to the 
same duties, impositions, and restrictions as the inhabitants 
thereof respectively; provided, that such restriction shall not 
extend so far as to prevent the removal of property imported into 
any State to any other State of which the owner is an inhabitant ; 
provided also, that no imposition, duties, or restriction shall be 
laid by any State on the property of the United States, or either 
of them. 
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If any person guilty of or charged with treason, felony, or 
other hia;h misdemeanor in any State shall flee from justice and 
be found in any of the United States, he shall, upon demand of 
the governor or executive power of the State from which he fled, 
be delivered up and removed td the State having jurisdiction of 
his offense. 

Full faith and credit shall be given in each of these States to 
the records, acts, and judicial proceedings of the courts and 
magistrates of every other State. 

Article V. For the more convenient management of the 
general interests of the United States, delegates shall be annually 
appointed, in such manner as the legislature of each State shall 
direct, to meet in Congress on the first Monday in November in 
every year, with a power reserved to each State to recall its dele- 
gates, or any of them, at any time within the year, and send others 
in their stead for the remainder of the year. 

No State 'shall be represented in Congress by less than two 
nor by more than seven members ; and no person shall be capable 
of being a delegate for more than three years in any term of six 
years ; nor shall any person, being a delegate, be capable of holding 
any office under the United States for which he, or another for 
his benefit, receives any salary, fees, or emolument of any kind. 

Each State shall maintain its own delegates in a meeting of 
the States, and while they act as members of the Committee of 
the States. 

In determining questions in the United States in Congress 
assembled, each State shall have one vote. 

Freedom of speech and debate in Congress shall not be im- 
peached or questioned in any court or place out of Congress ; and 
the members of Congress shall be protected in their persons from 
arrests and imprisonment during the time of their going to and 
from and attending on Congress, except for treason, felony, or 
breach of the peace. 

Article VI. No State, without the consent of the United 
States in Congress assembled, shall send any embassy to, or re- 
ceive any embassy from, or enter into any conference, agreement, 
alliance, or treaty with any king, prince, or state; nor shall any 
person holding any office of profit or trust under the United 
States, or any of them, accept of any present, emolument, office, 
or title of any kind whatever from any king, prince, or foreign 
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state; nor shall the United States in Congress assembled, or any 
of them, grant any title of nobility. 

No two or more States shall enter into any treaty, confeder- 
ation, or alliance whatever between them, without the consent of 
the United States in Congress assembled, specifying accurately 
the purposes for which the same is to be entered into, and how 
long it shall continue. 

No State shall lay any imposts or duties which may inter- 
fere with any stipulations in treaties entered into by the United 
States in Congress assembled with any king, prince, or state in 
pursuance of any treaties already proposed by Congress to the 
Courts of France and Spain. 

No vessels of war shall be kept up in time of peace by any 
State, except such number only as shall be deemed necessary, by 
the United States in Congress assembled, for the defense of such 
State or its trade; nor shall any body of forces be kept up by any 
State in time of peace, except such number only as, in the judg- 
ment of the United States in Congress assembled, shall be deemed 
requisite to garrison the forts necessary for the defense of such 
State : but every State shall always keep up a well-regulated and 
disciplined militia, sufficiently armed and accoutred; and shall 
provide and constantly have ready for use. in public stores, a due 
number of field-pieces, and tents and a proper quantity of arms, 
ammunition, and camp equipage. 

No State shall engage in any war without the consent of 
the United States in Congress assembled, unless such State be 
actually invaded by enemies, or shall have received certain ad- 
vice of a resolution being formed by some nation of Indians to in- 
vade such State, and the danger is so imminent as not to admit of 
a delay till the United States in Congress assembled can be con- 
sidted; nor shall any State grant commissions to any ship or ves- 
sels of war, nor letters of .marque or reprisal, except it be after a 
declaration of war by the United States in Congress assembled, 
and then only against the kingdom or state, and the subjects 
thereof, against which war has been so declared, and imder such 
regulations as shall be established by the United States in Con- 
gress assembled, unless such State be infested by pirates, in 
which case vessels of war may be fitted out for that occasion, and 
kept so long as the danger shall continue, or until the United 
States in Congress assembled shall determine otherwise. 
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Article- VII. When land forces are raised by any State 
for the common defense, all officers of or under the rank of colonel 
shall be appointed by the legislature of each State respectively, 
by whom such forces shall be raised, or in such manner as such 
State shall direct; and all vacancies shall be filled up by the State 
which first made the appointment. 

Article VIII. All charges of war, and all other expenses 
that shall be incurred for the common defense or general welfare, 
and allowed by the United States in Congress assembled, shall be 
defrayed out of a corhmon treasury, which shall be supplied by 
the several States in proportion to the value of all land within 
each State granted to or surveyed for any person, as such land 
and the buildings and improvements thereon shall be estimated, 
according to such mode as the United States in Congress as- 
sembled shall from time to time direct and appoint. The taxes 
for paying that proportion shall be laid and levied by the au- 
thority and direction of the legislatures of the several States, 
within the time agreed upon by the United States in Congress 
assembled. 

Article IX. The United States in Congress assembled 
shall have the sole and exclusive right and power of determining 
on peace and war, except in the cases mentioned in the Sixth 
Article: of sending and receiving ambassadors: entering into 
treaties and alliances ; provided that no treaty of commerce shall 
be made whereby the legislative power of the respective States 
shall be restrained from imposing such imposts and duties on 
foreigners as their own people are subjected to, or from prohib- 
iting the exportation or importation of any species of goods or 
commodities whatever: of establishing rules for deciding, in all 
cases, what captures on land or water shall be legal ; and in what 
manner prizes, taken by land or naval forces in the service of the 
United States, shall be divided or appropriated: of granting let- 
ters of marque and reprisal in times of peace; appointing courts 
for the trial of piracies and felonies committed on the high seas ; 
and establishing courts for receiving "and determining, fin lily, 
appeals in all cases of captures; provided that no member of 
Congress shall be appointed a judge of any of the said courts. 

The United States in Congress assembled shall also be the 
lait resort, on appeal, in all disputes and differences now sub- 
sisting, or that hereafter may arise between two or more States 
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concerning boundary, jurisdiction, or any other cause whatever; 
which authority shall always be exercised in the manner fol- 
lowing: Whenever the legislative or executive authority or 
lawful agent of any State in controversy with another shall pre- 
sent a petition to Congress, stating the matter in question and 
praying for a hearing, notice thereof shall be given, by order of 
Congress, to the legislative or executive authority of the other 
State in controversy, and a day assigned for the appearance of 
the parties by their lawful agents, who shall then be directed to 
appoint, by joint consent, commissioners or judges to- constitute 
a court for hearing and determining the matter in question : but 
if they cannot agree, Congress shall name three persons out of 
each of the United States, and from the list of such persons each 
party shall alternately strike out one, the petitioners beginning, 
until the number shall be reduced to thirteen; and from that 
number not less than seven nor more than nine names, as Con- 
gress shall direct, shall, in the presence of Congress, be drawn out 
by lot, and the persons whose names shall be so drawn, or any 
five of them, shall be commissioners or judges to hear and finally 
determine the controversy, so always as a major part of the 
judges, who shall hear the cause, shall agree in the determination. 
And if either party shall neglect to attend at the day appointed, 
without showing reasons which Congress shall judge sufficient, 
or, being present, shall refuse to strike, the Congress shall proceed 
to nominate three persons out of each State, and the Secretary 
of Congress shall strike in behalf of such party absent or refusing; 
and the judgment and sentence of the court, to be appointed in 
the manner before prescribed, shall be final and conclusive. 
And if any of the parties shall refuse to submit to the authority 
of such court, or to appear, or defend their claim or cause, the 
court shall nevertheless proceed to pronounce sentence or judg- 
ment, which shall in like manner be final and decisive ; the judg- 
ment or sentence and other proceedings being, in either case, trans- 
mitted to Congress and lodged among the acts of Congress for the 
security of the parties concerned : provided that every commis- 
sioner, before he sits in judgment, shall take an oath, to be admin- 
istered by one of the judges of the Supreme or Superior Court of 
the State where the cause shall be tried, "well and truly to hear 
and determine the matter in question, according to the best of 
his judgment, without favor, affection, or hope of reward " : pro- 
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vided also, that no State shall be deprived of territory for the 
benefit of the United States. 

All controversies concerning the private right of soil claimed 
under different grants of two or more States whose jurisdictions, 
as they may respect such lands and the States which passed such 
grants, are adjusted, the said grants, or either of them, being at 
the same time claimed to have originated antecedent to such 
settlement of jurisdiction, shall, on the petition of either party 
to the Congress of the United States, be finally determined, as 
near as may be, in the same manner as is before prescribed for 
deciding disputes respecting territorial jurisdiction between dif- 
ferent States. 

The United States in Congress assembled shall also have 
the sole and exclusive right and power of regulating the alloy 
and value of coin struck by their own authority, or by that of the 
respective States : fixing the standard of weights and measures 
throughout the United States : regulating the trade and managing 
all affairs with the Indians, not members of any of the States ; pro- 
vided that the legislative right of any State within its own limits 
be not infringed or violated: establishing and regulating post- 
offices, from one State to another, throughout aU the United 
States, and exacting such postage on the papers passing through 
the same as may be requisite to defray the expenses of the said 
office: appointing all officers of the land forces in the service of 
the United States, excepting regimental officers: appointing all 
the officers of the naval forces, and commissioning all officers 
whatever in the service of the United States: making rules for 
the government and regulation of the land and naval forces, and 
directing their operations. 

The United States in Congress assembled shall have au- 
thority to appoint a committee to sit in the recess of Congress, to 
be denominated "A Committee of the States," and to consist of 
one delegate from each State, and to appoint such other commit- 
tees and civil officers as may be necessary for managing the gen- 
eral affairs of the United States under their direction : to appoint 
one of their number to preside; provided that no person be al- 
lowed to serve in the office of President more than one year in any 
term of three years : to ascertain the necessary sums of money 
to be raised for the service of the United States, and to appro- 
priate and apply the same for defraying the public expenses : to 
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borrow money or emit bills on the credit of the United States, 
transriiitting every half-year to the respective States an account 
of the sums of money so borrowed or emitted : to build and equip 
a navy: to agree upon the number of land forces, and to make 
requisitions- from each State for its quota, in proportion to the 
number of white inhabitants in such State, which requisition 
shall be binding; and thereupon the legislature of each State 
shall appoint the regimental officers, raise the men, and clothe, 
arm, and equip them in a soldierlike manner, at the expense 
of the United States ; and the officers and men so clothed, armed, 
and equipped shall march to the place appointed, and within the 
time agreed -on by the United States in Congress assembled: but 
if the United States in Congress assembled shall, on considera- 
tion of circumstances, judge proper that any State should not 
raise men, or should raise a smaller number than its quota, and 
that any other State should raise a greater number of men than 
its quota thereof, such extra number shall be raised, officered, 
clotiied, armed, and equipped in the same manner as the quota 
of such State; unless the legislature of such State shall judge that 
such extra number cannot be safely spared out of the same; in 
which case they shall raise, officer, clothe, arm, and equip as 
many of such extra number as they judge can be safely spared : 
and the officers and men so clothed, armed, and equipped shall 
march to the place appointed, and within the time agreed on by 
the United States in Congress assembled. 

The United States in Congress assembled shall never enga,2-e 
in a war ; nor grant letters of marque and reprisal in time of peace ; 
nor enter into any treaties or alliances; nor coin money, nor regu- 
late the value thereof ; nor ascertain the sums and expenses nec- 
essary for the defense and welfare of the United States, or any of 
them; nor emit bills; nor borrow money on the credit of the 
United States ; nor appropriate money ; nor agree upon the 
number of vessels of war to be built or purchased, or the number 
of land or sea forces to be raised ; nor appoint a commander-in- 
chief of the Army or Navj' ; unless nine States assent to the same ; 
nor shall a question on any other point, except for adjourninrr 
from day to day, be determined, unless by the votes of a ma- 
jority of the United States in Congress assembled. 

The Congress of the United States shall have power to ad- 
journ to any time within the year, and to any place within the 
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United States, so that no period of adjournment be for a longer 
duration than the space of six months; and shall publish the 
journal of their proceedings monthly, except such parts thereof, 
relating to treaties, alliances, or military operations, as in their 
judgment require secrecy; and the yeas and nays of the delegates 
of each State on any question shall be entered on the journal 
when it is desired by any delegate; and the delegates of a State, 
or any of them, at his or their request, 'shall be furnished with a 
transcript of the said journal, except such parts as are above 
excepted, to lay before the legislatures of the several States. 

Article X. The Committee of the States, or any nine of 
them, shall be authorized to execute, in the recess of Congress, 
such of the powers of Congress as the United States in Congress 
assembled, by the consent of nine States, shall from time to time 
think expedient to vest them with; provided that no power be 
delegated to the said committee for the exercise of which, by the 
Articles of Confederation, the voice of nine States in the Congress 
of the United States assembled is requisite. 

Article XI. Canada, acceding to this Confederation and 
joining in the measures of the United States, shall be admitted 
into and entitled to all the advantages of this Union; but no 
other Colony shall be admitted into the same, unless such ad- 
mission be agreed to by nine States. 

. Article XII. All bills of credit emitted, moneys borrowed, 
and debts contracted by or under the authority of Congress, be- 
fore the assembling of the United States, in pursuance of the 
present Confederation, shall be deemed and considered as a 
charge against the United States, for payment and satisfaction 
whereof the said United States and the public faith are hereby 
solemnly pledged. 

Article XIII. Every State shall abide by the determina- 
tions of the United States in Congress assembled on all questions 
which by this Confederation are submitted to them. And the 
Articles of this Confederation shall be inviolably observed by 
every State; and the Union shall be perpetual. Nor shall any 
alteration at any time hereafter be made in any of them, unless 
such alteration be agreed to in a Congress of the United States 
and be afterwards confirmed by the legislatures of every 
State. 
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And whereas, It hath pleased the Great Governor of the 
world to incline the hearts of the legislatures we respectively 
represent in Congress, to approve of and to authorize us to ratify 
the said vb-ticles of Confederation and perpetual Union : Know 
ye that we, the undersigned delegates, by virtue of the power and 
authority to us given for that purpose, do by these presents, in the 
name and in behalf of our respective constituents, full}'' and en- 
tirely ratify and confirm each and every of the said Articles of 
Confederation and perpetual Union, and all and singular the 
matters and things therein contained. And we do further sol- 
emnly plight and engage the faith of our respective constituents 
that they shall abide by the determinations of the United States 
in Congress assembled on all questions which by the said Con- 
federation are submitted to them; and that the Articles thereof 
shall be inviolably observed by the States we respectively repre- 
sent ; and that the Union shall be perpetual. In witness whereof, 
we have hereunto set our hands in Congress. Done at Phila- 
delphia, in the State of Pennsylvania, the 9th daj' of July, in the 
year of our Lord 1778, and in the 3d year of the- Independence 
of Amarica. 
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IV. 

In Convention, Monday, September 17, 1787. 

Present: The States of New Hampshire, Massachusetts, Con- 
necticut, Mr. Hamilton from New York, New Jersey, Penn- 
sylvania, Delaiware, Maryland, Virginia, North Carolina, 
South Carolina, and Georgia. 

Resolved, That the preceding Constitution be laid before 
the United States in Congress assembled, and that it is the 
xiphuon of this Convention that it should afterwards be submitted 
to a convention of delegates, chosen in each State by the people 
thereof, under the recommendation of its Legislature, for their 
assent and ratification; and that each convention assenting to 
and ratifying the same should give notice thereof to the United 
States in Congress assembled. " 

Resolved, That it is the opinion of this Convention that as 
soon as the conventions of nine States shall have ratified this 
Constitution, the United States in Congress assembled should fix 
a day on which electors should be appointed by the States which 
shall have ratified the same, and a day on which the electors 
should assemble to vote for the President, and the time and place 
for commencing proceedings under this Constitution; that after 
such publication the electors should be appointed, and the sen- 
ators and representatives elected; that the electors should meet 
on the day fixed for the election of the President, and should 
transmit their votes certified, signed, sealed, and directed as 
the Constitution requires, to the Secretary of the United States 
in Congress assembled; that the senators and representatives 
should convene at the time and place assigned; that the sen- 
ators should appoint a President of the Senate, for the sole pur- 
pose of receiving, opening, and counting the votes for Presi- 
dent ; and that, after he shall be chosen, the Congress, together 
with the President, should, without delay, proceed to execute this 
Constitution. 

By the unanimous order of the Convention. 

.George Washington, President. 

William Jackson, Secretary. 
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In Convention, September 17, 1787. ^^ 

Sir, — We have now the honor to submit to the consideration 
of the United States in Congress 'assembled that Constitution 
which has appeared to us the most advisable. 

The friends of our country have long seen and desired that 
the power of making war, peace, and treaties, that of levying 
money and regulating commerce, and the correspondent execu- 
tive and judicial authorities, should be fully and effectually 
vested in the General Government of the Union; but the impro- 
priety of delegating such extensive trust to one body of men is 
evident : hence results the necessity of a different organization. 

It is obviously impracticable, in the Federal Government of 
these States, to secure all rights of independent sovereignty 
to each, and yet provide for the interest and safety of all. In- 
dividuals entering into society must give up a share of liberty 
to preserve the rest. The magnitude of the sacrifice must depend 
as well on situation and circumstance as on the object to be ob- 
tained. It is at all times difficult to draw with precision the line 
between those rights which must be surrendered and those which 
may be reserved, and on the present occasion this difficulty was 
increased by a difference among the several States as to their 
situation, extent, habits, and particular interests. 

In all our deliberations on this subject we kept steadily in 
our view that which appears to us the greatest interest of every 
true American — the consolidation of our Union — in which is 
involved our prosperity, felicity, safety, perhaps our national 
existence. This important consideration, seriously and deeply 
impressed on our minds, led each State in the Convention to be 
less rigid on points of inferior magnitude than might have been 
otherwise expected; and thus the Constitution which we now 
present is the result of a spirit of amity and of that mutual defer- 
ence and concession which the peculiarity of our political situation 
rendered indispensable. 

That it will meet the full and entire approbation of every 
State is not, perhaps, to be expected; but each will doubtless 
consider that, had her interest been alone consulted, the conse- 
quences might have been particularly disagreeable or injurious 
to others ; that it is liable to as few exceptions as could reasonably 
have been expected, we hope and believe; that it may promote 
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the lasting welfare of that country so dear to us all, and secure her 
freedom and happiness, is our most ardent wish. 

With great respect, we have the honor to be, sir, your excel- 
lency's most obedient humble servants. 

By unanimous order of the Convention. 

George Washington, President. 

His Excellency the President of Congress. 



V. 

Washington's Farewell Address to the People op the- 
United States, September 17, 1796. 

Friends and Fellow-Citizens: 

The period for a new election of a citizen to administer the 
executive Government of the United States being not far distant, 
and the time actually arrived when your thoughts must be em- 
ployed in designating the person who is to be clothed with that 
important trust, it appears to me proper, especially as it may 
conduce to a more distinct expression of the public voice, that I 
should now apprise you of the resolution I have formed, to decline 
being considered among the number of those out of whom a 
choice is to be made. 

I beg you, at the same time, to do me the justice to be as- 
sured that this resolution has not been taken without a strict re- 
gard to all the considerations appertaining to the relation which 
binds a dutiful citizen to his country, and that in withdrawing 
the tender of service which silence in my situation might imply, 
I am influenced by no diminution of zeal for your future interest, 
no deficiency of grateful respect for your past kindness, but am 
supported by a full conviction that the step is compatible with 
both. 

The acceptance of and continuance hitherto in the office to 
which your suffrages have twice called me have been a uniform 
sacrifice of inclination to the opinion of duty and to a deference 
for what appeared to be your desire. I constantly hoped that it 
would have been much earlier in my power, consistently with 
motives which I was not at liberty to disregard, to return to that 
retirement from which I had been reluctantly drawn. The 
strength of my inclination to do this previous to the last election 
had even led to the preparation of an address to declare it to you ; 
but mature reflection on the then perplexed and critical posture 
of our affairs with foreign nations, and the unanimous advice of 
persons entitled to my confidence, impelled me to abandon 
the idea. 

259 
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I rejoice that the state of your concerns, external as well as 
internal, no longer renders the pursuit of inclination incompat- 
ible with the sentiment of duty or pT-opriety ; and am persuaded, 
whatever partiality may be retained for my services, that, in the 
present circumstances of our country, you will not disapprove 
my determination to retire. 

The impressions with which I first undertook the arduous 
trust were explained on the proper occasion. In the discharge 
of this trust I will only say, that I have with good intentions con- 
tributed towards the organization and administration of the Gov- 
ernment the best exertions of which a very fallible judgment was 
capable. Not unconscious in the outset of the inferiority of my 
qualifications, experience in my own eyes, perhaps still more in 
the eyes of others, has strengthened the motives to diffidence of 
myself; and every day the increasing weight of years admon- 
ishes me more and more that the shade of retirement is as nec- 
essary to me as it will be welcome. Satisfied that, if any circum- 
stances have given peculiar value to my services, they were tem- 
porary, I have the consolation to believe, that while choice and 
prudence invite me to quit the political scene, patriotism does 
not forbid it. 

In looking forward to the moment which is intended to 
terminate the career of my public life, my feelings do not permit 
me to suspend the deep acknowledgment of that debt of gratitude 
which I owe to my beloved country, for the many honors it has 
conferred upon me; still more for the steadfast confidence with 
which it has supported me, and for the opportunities I have 
thence enjoyed of manifesting my inviolable attachment by ser- 
vices faithful and persevering, though in usefulness unequal to 
my zeal. If benefits have resulted to our country from these 
services, let it always be remembered to your pfaise, and as an 
instructive example in our annals, that, under circumstances in 
which the passions, agitated in every direction, were liable to 
mislead, amidst appearances sometimes dubious, vicissitudes of 
fortune often discouraging, in situations in which not unfre- 
quently want of success has countenanced the spirit of criticism, 
the constancy of your support was the essential prop of the ef- 
forts, and a guarantee of theplans,bywhich they were effected. 
Profoundly penetrated with this idea, I shall carry it with me to 
my grave, as^a strong incitement to unceasing vows, that heaven 
may continue to you the choicest tokens of its beneficence ; that 
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your union and brotherly affection may be perpetual; that the 
free Constitution, which is the work of your hands, may be sa- 
credly maintained; that its administration in every department 
may be stamped with wisdom and virtue; that, in fine, the hap- 
piness of the people of these States, under the auspices of liberty, 
may be made complete by so careful a preservation and so 
prudent a use of this blessing as will acquire to them the glory of 
recommending it to the applause, the affection, and adoption of 
every nation which is yet a stranger to it. 

Here , perhaps , I ought to stop ; but a solicitude for your wel- 
fare, which cannot end but with my life, and the apprehension of 
danger natural to that sohcitude, urge me, on an occasion like the 
present, to offer to your solemn contemplation and to recommend 
to your frequent review some sentiments which are the result of 
much reflection, of no inconsiderable observation, and which ap- 
pear to me all-important to the permanency of your felicity as a 
people. These will be offered to you with the more freedom, as 
you can only see in them the disinterested warnings of a parting 
friend, who can possibly have no personal motive to bias his 
counsel ; nor can I forget, as an encouragement to it, your in- 
dulgent reception of my sentiments on a former and not dis- 
similar occasion. 

Interwoven as is the love of liberty with every ligament of 
your hearts, no recommendation of mine is necessary to fortify 
or confirm the attachment. 

The unity of government, which constitutes you one peo- 
ple, is also now dear to you. It is justly so, for it is a main 
piUar in the edifice of your real independence ; the support of your 
tranquillity at home, your peace abroad; of your safety; of your 
prosperity; of that very liberty which you so highly prize. But, 
as it is easy to foresee that, from different causes and from dif- 
ferent quarters, much pains will be taken, many artifices em- 
ployeji to weaken in your minds the conviction of this truth ; as 
this is the point in your political fortress against which the bat- 
teries of internal and external enemies will be most constantly 
and actively (though often covertly and insidiously) directed, it 
is of infinite moment that you should properly estimate the im- 
mense value of your National Union to your collective and indi- 
vidual happiness ; that you should cherish a cordial, habitual, and 
immovable attachment to it; accustoming yourselves to think 
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and speak of it as of the palladium of your political safety and 
prosperity; watching for its preservation with jealous anxiety; 
discountenancing whatever may suggest even a suspicion that it 
can, in any event, be abandoned; and indignantly frowning upon 
the first dawning of every attempt to alienate any portion of our 
country from the rest, or to enfeeble the sacred ties which now 
link together the various parts. 

For this you have every inducement of sympathy and in- 
terest. Citizens, by birth or choice, of a common country, that 
country has a right to concentrate your affections. The name 
of American, which belongs to you in your national capacity, 
must aways exalt the just pride of patriotism, more than any 
appellation derived from local discriminations. With slight 
shades of difference, you have the saine religion, manners, 
habits, and political principles. You have, in a common cause, 
fought and triumphed together; the independence and liberty 
you possess are the work of joint councils and joint efforts, of 
common dangers, sufferings, and successes. 

But these considerations, however powerfully they address 
themselves to your sensibility, are greatly outweighed by those 
which apply more immediately to your interest. Here every 
portion of our country finds the most commanding motives for 
carefully guarding and preserving the union of the whole. 

The North, in an unrestrained intercourse with the South, 
protected by the equal laws of a common Government, finds, in 
the productions of the latter, great additional resources of mar- 
itime and commercial enterprise and precious materials of man- 
ufacturing industry. The South, in the same intercourse, bene- 
fiting by the agency of the North, sees its agriculture grow and 
its commerce expand. Turning partly into its own channels the 
seamen of the North, it finds its particular navigation invig- 
orated ; and while it contributes in different ways to nourish and 
increase the general mass of the national navigation, it looks 
forward to the protection of a maritime strength to which itself 
is unequally adapted. The East, in like intercourse with the West, 
already finds, and in the progressive improvement of interior 
communications by land and water will more and more find, a 
valuable vent for the commodities which it brings from abroad 
or manufactures at home. The West derives from the East sup- 
plies requisite to its growth and comfort : and, what is perhaps of 
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still greater consequence, it must of necessity owe the secure en- 
joyment of indispensable outlets for its own productions to the 
weight, influence, and the future maritime strength of the At- 
lantic side of the Union, directed by an indissoluble community 
of interest as one nation. Any other tenure by which the West 
can hold this essential advantage, whether derived from its own 
separate strength or from an apostate and unnatural connection 
with any foreign power, must be intrinsically precarious. 

While, then, every part of our country thus feels an imme- 
diate and particular interest in union, all the parte combined 
cannot fail to find in the united mass of means and efforts greater 
strength, greater resource, proportionately greater security from 
external danger, a less frequent interruption of their peace by 
foreign nations; and, what is of inestimable value, they must 
derive from union an exemption from those broils and wars be- 
tween themselves which so frequently afflict neighboring coun- 
tries not tied together by the same governments; which their 
own rivalships alone would be sufficient to produce, but which 
opposite foreign alliances, attachments, and intrigues would 
stimulate and embitter. Hence, likewise, they will avoid the ne- 
cessity of those overgrown military establishments which, under 
any form of government, are inauspicious to liberty, and which 
are to be regarded as particularly hostile to republican liberty; 
in this sense it is that your union ought to be considered as a 
main prop of your liberty, and that the love of the one ought to 
endear to you the preservation of the other. 

These considerations speak a persuasive language to every 
reflecting and virtuous mind, and exhibit the continuance of the 
Union as a primary object of patriotic desire. Is there a doubt 
whether a common Government can embrace so large a sphere? 
Let experience solve it. To listen to mere speculation in such a 
case were criminal. We are authorized to hope that a proper 
organization of the whole, with the auxiliary agency of govern- 
ments for the respective subdivisions, will afford a happy issue 
to the experiment. It is well worth a fair and full experiment. 
With such powerful and obvious motives to union, affecting all 
parts of our country, while experience shall not have demon- 
strated its impracticability, there will always be reason to dis- 
trust the patriotism of those who, in any quarter, may endeavor 
to weaken its bands. 
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In contemplating the causes which may disturb our Union, 
it occurs, as matter of serious concern, that any ground should 
have been furnished for characterizing parties by geographical 
discriminations — Northern and Southern, Atlantic and Western : 
whence designing men may endeavor to excite a belief that there 
is a real difference of local interests and views. One of the ex- 
pedients of party to acquire influence within particular districts 
is to misrepresent the opinions and aims of other districts. You 
cannot shield yourselves too much against the jealousies and 
heartburnings which spring from these misrepresentations ; they 
tend to render, alien to each other those who ought to be bound 
together by fraternal affection. The inhabitants of our western 
coxmtry have lately had a useful lesson on this head ; they have 
seen in the negotiation by the Executive and in the unani- 
mous ratification by the Senate of the treaty with Spain, and in 
the universal satisfaction at that event throughout the United 
States, a decisive proof how unfounded were the suspicions prop- 
agated among them of a policy in the general Government and in 
the Atlantic States unfriendly to their interests in regard to the 
Mississippi: they have been witnesses to the formation of two 
treaties — that with Great Britain and that with Spain — ^which 
secure to them everything they could desire in respect to our 
foreign relations, towards confirming their prosperity. Will it 
not be their wisdom to rely, for the preservation of these advant- 
ages, on the Union by which they were procured? Will they not 
henceforth be deaf to those advisers, if such there are, who would 
sever them from their brethren and connect _them with aliens? 

To the efficacy and permanency of your Union, a govern- 
ment for the whole is indispensable. No alliances, however 
strict, between the parties, can be an adequate substitute; they 
must inevitably experience the infractions and interruptions 
which all alliances, in all times, have experienced. Sensible of 
this momentous truth, you have improved upon your first essay 
by the adoption of a Constitution of government better cal- 
culated than your former for an intimate Union and for the effi- 
cacious management of your common concerns. This Govern- 
ment, the offspring of our own choice, uninfluenced and unawed, 
adopted upon full investigation and mature deliberation, com- 
pletely free in its principles, in the distribution of its powers, 
uniting security with energy, and containing within itself a pro- 



APPENDIX V. 265 

vision for its own amendment, has a just claim to your confidence 
and your support. Respect for its authority, comphance with 
its laws, acquiescence in its measures, are duties enjoined by the 
fundamental maxims of true liberty. The basis of our political 
systems is the right of the people to make and to alter their con- 
stitutions of government ; but the Constitution which at any time 
exists, till changed by an explicit and authentic act of the whole 
people, is sacredly obligatory upon all. The very idea of the 
power and the right of the people to establish government pre- 
supposes the duty of every individual to obey the established 
government. 

All obstructions to the execution of the laws, all combina- 
tions and associations, under whatever plausible character, with 
the real design to direct, control, counteract, or awe the regular 
deliberation and action of the constituted authorities, are de- 
structive of this fundamental principle and of fatal tendency. 
They serve to organize faction, to give it an artificial and ex- 
traordinary force; to put in the place of the delegated will of the 
nation the will of a party, often a small but artful and enter- 
prising minority of the community; and, according to the al- 
ternate triumphs of different parties, to make the public admin- 
istration the mirror of the ill-concerted and incongruous projects 
of faction, rather than the- organ of consistent and wholesome 
plans, digested by common counsels and rnodified by mutual 
interests. 

However combinations or associations of the above de- 
scription may now and then answer popular ends, they are likely, 
in the course of time and things, to become potent engines by 
which cunning, ambitious, and unprincipled men will be enabled 
to subvert the power of the people and to usurp for themselves 
the reins of government ; destroying afterwards the very engines 
which had lifted them to unjust dominion. 

Towards the preservation of your Government and the per-, 
manency of your present happy state, it is requisite not only that 
you steadily discountenance irregular oppositions to its ac- 
knowledged authority, but also that you resist with care the 
spirit of innovation upon its principles, however specious the 
pretext. One method of assault may be to effect, in the forms of 
the Constitution, alterations which will impair the energy of the 
system, and thus to undermine what cannot be directly over- 
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thrown. In all the changes to which you may be invited, re- 
member that time and habit are at least as necessary to fix the true 
character of governments as of other human institutions; that 
experience is the surest standard by which to test the real tend- 
ency of the existing constitution of a country; that facility in 
changes, upon the credit of mere hypothesis and opinion, exposes 
to perpetual change from the endless variety of hypothesis and 
opinion ; and remember especially, that for the efficient manage- 
ment of your common interests , in a country so extensive as 
yours, a government of as much vigor as is consistent with the 
perfect security of liberty is indispensable. Liberty itself will 
find in such a government, with powers properly distributed and 
adjusted, its surest guardian. It is, indeed, little else than a name 
where the government is too feeble to withstand the enterprises 
of faction, to confine each member of the society within the 
limits prescribed by the laws, and to maintain all in the secure 
and tranquil enjoyment of the rights of person and property. 

I have already intimated to you the danger of parties in the 
State, with particular reference to the founding of them on geo- 
graphical discriminations. Let me now take a more compre- 
hensive view, and warn you, in the most solemn manner, against 
the baneful effect of the spirit of party generally. 

This spirit, unfortunately, is inseparable from our nature, 
having its root in the strongest passions of the human mind. It 
exists under different shapes in all governments, more or less 
stifled, controlled, or repressed; but in those of the popular form 
it is seen in its greatest rankness, and is truly their worst enemy. 

The alternate domination of one faction over another, 
sharpened by the spirit of revenge natural to party dissension, 
which, in different ages and countries, has perpetrated the most 
horrid enormities, is itself a frightful despotism. But this leads, 
at length, to a more formal and permanent despotism. The dis- 
. orders and miseries which result gradually incline the minds of 
men to seek security and repose in the absolute power of an in- 
dividual; and, sooner or later, the chief of some prevailing fac- 
tion, more able or more fortunate than his competitors, turns this 
disposition to the purposes of his own elevation on the ruins of 
public liberty. 

Without looking forward to an extremity of this kind (which, 
nevertheless, ought not to be entirely out of sight), the common 



APPENDIX V. 267 

and continual mischiefs of the spirit of party are sufficient to 
make it the interest and duty of a wise people to discourage and 
restrain it. 

It serves always to distract the public councils and enfeeble 
the public administration. It agitates the community with ill- 
founded jealousies and false alarms ; kindles the anuno^ity of one 
part against another; foments occasionally riot and insurrection; 
it opens the door to foreign influence and corruption, which find 
a facilitated access to the government itself through the channels 
of party passions. Thus the policy and the will of one country 
are subjected to the policy and wUl of another. 

There is an opinion that parties, in free countries, are useful 
checks upon the administration of the government, and serve to 
keep alive the spirit of liberty. This, within certain limits, is 
probably true ; and in governments of a monarchical cast patri- 
otism may look with indulgence, if not with favor, upon the spirit 
of party. But in those of the popular character, in governments 
purely elective, it is a spirit noti;o be encouraged. From their 
natural tendency it is certain there will always be enough of that 
spirit for every salutary purpose. And there being constant 
danger of excess, the effort ought to be, by force of public opinion, 
to mitigate and assuage it. A fire not to be quenched, it de- 
mands a uniform vigilance to prevent its bursting into a flame, 
lest, instead of warming, it should consume. 

It is important, likewise, that the habits of thinking in a free 
coiuitry should inspire caution in those intrusted with its admin- 
istration, to confine themselves within their respective constitu- 
tional spheres, avoiding, in the exercise of the powere of one de- 
partment, to encroach upon another. The spirit of encroach- 
ment tends to consolidate the powers of all the departments in 
one, and thus to create, whatever the form of government, a real 
despotism. A just estimate of that love of power, and proneness 
to abuse it, which predominates in the human heart, is sufficient 
to satisfy us of the truth of this position. The necessity of re-- 
ciprocal checks in the exercise of political power by dividing and 
distributing it inter different depositories, and constituting each 
the guardian of the public weal against invasions by the others, 
has been evinced by experiments, ancient and modem; some of 
them in our own country and under our own 'eyes. To preserve 
them must be as necessary as to institute them. If, in the 
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opinion of the people, the distribution or modification of the 
constitutional powers be, in any particular, wrong, let it be cor- 
rected by an amendment in the way which the Constitution 
designates. But let there be no change by usurpation; for 
though this, in one instance, may be the instrument of good, it is 
the customary weapon by which free governments are destroyed. 
The precedent must always greatly overbalance, in permanent 
evil, any partial or transient benefit which the use can at any 
time yield. 

Of all the dispositions and habits which lead to political 
prosperity, religion and morality are indispensable supports. 
In vain would that man claim the tribute of patriotism who 
should labor to subvert these great pillars of human happiness, 
these firmest props of the duties of men and citizens. The mere 
politician, equally with the pious man, ought to respect and to 
cherish them. A volume could not trace all their connections 
with private and public felicity. Let it simply be asked. Where 
is the security for property, for reputation, for life, if the sense 
of religious obligation desert the oaths which are the instruments 
of investigation in courts of justice? And let us with caution 
indulge the supposition that morality can be maintained without 
religion. Whatever may be conceded to the influence of refined 
education on minds of peculiar structure, reason and experience 
both forbid us to expect that national morality can prevail in 
exclusion of religious principles. 

It is substantially true that virtue or morality is a necessary 
spring of popular government. The rule indeed extends, with 
more or less force, to every species of free government. Who 
that is a sincere friend to it can look with indifference upon at- 
tempts to shake the foundation of the fabric? 

Promote, then, as an object of primary importance, institu- 
tions for the general diffusion of knowledge. In proportion as 
the structure of a government, gives force to public opinion, it is 
essential that public opinion should be enlightened. 

As a very important source of strength and security, cherish 
public credit. One method of preserving it is to use it as spar- 
ingly as possible; avoiding occasions of expense by cultivating 
peace, but remembering also that timely disbursements to pre- 
pare for danger frequently prevent much greater disbursements 
to repel it; avoiding, likewise, the accumulation of debt, not 
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only by shunning occasions of expense, but by vigorous exertions 
in time of peace to discharge the debts which unavoidable wars 
may have occasioned; not ungenerously throwing upon posterity 
the burden which we ourselves ought to bear. The execution of 
these maxims belongs to your representatives, but it is necessary 
that public opinion should cooperate. To facilitate to them the 
performance of their duty, it is essential that you should prac- 
tically bear in mind that towards the payment of debts there 
must be revenue; that to have revenue there must be taxes; 
that no taxes can be devised which are not more or less incon- 
venient and unpleasant; that the intrinsic embarrassment in- 
separable from the selection of the proper objects (which is al- 
ways a choice of difficulties) ought to be a decisive motive for a 
candid construction of the conduct of the government in making 
it, and for a spirit of acquiescence in the measures for obtaining 
revenue, which the public exigencies may at any time dictate. 

Observe good faith and justice towards all nations ; cultivate 
peace and harmony with all. Religion and morality enjoin this 
conduct; and can it be that good policy does not equally enjoin 
it? It will be worthy of a free, enlightened, and, at no distant 
period, a great nation, to give to mankind the magnanimous and 
too novel example of a people always guided by an exalted justice 
and benevolence. Who can doubt that, in the course of time 
and things, the fruits of such a plan would richly repay any tem- 
porary advantages which might be lost by a steady adherence 
to it? Can it be that Providence has not connected the perma- 
nent felicity of a nation with its virtue? The experiment at least 
is recommended by every sentiment which ennobles human 
nature. Alas! is it rendered impossible by its vices? 

In the execution of such a plan, nothing is more essential 
than that permanent inveterate antipathies against particular 
nations and passionate attachments for others should be ex- 
cluded ; and that, in place of them, just and amicable feelings 
towards all should be cultivated. The nation which indulges 
towards another an habitual hatred or an habitual fondness is, 
in some degree, a slave. It is a slave to its animosity or to its 
affection ; either of which is sufficient to lead it astray from its 
duty and its interest. Antipathy in one nation against another 
disposes each more readily to offer insult and injury, to lay hold 
of slight causes of umbrage, and to be haughty and intractable 
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when accidental or' trifling occasions of dispute occur. Hence 
frequent collisions, obstinate, envenomed, and bloody contests. 
The nation, prompted by ill-will and resentment, sometimes im- 
pels to war the government, contrary to the best calculations of 
policy. The government sometimes participates in the national 
propensity, and adopts through passion what reason would reject ; 
at other times it makes the animosity of the nation subservient to 
projects of hostility, instigated by pride, ambition, and other 
sinister and pernicious motives. The peace often, sometimes 
perhaps the liberty, of nations has been the victim. 

So likewise a passionate attachment of one nation to another 
produces a variety of evils. Sympathy for the favorite nation, 
facilitating the illusion of an imaginary common interest, in 
cases where no real common interest exists, and infusing into 
one the enmities of the other, betrays the former into a participa^ 
tion in the quarrels and wars of the latter without adequate in- 
ducement or justification. It leads also to concessions to the 
favorite nation of privileges denied to others, which is apt doubly 
to injure the nations making the concessions; by unnecessarily 
parting with what ought to have been retained, and by exciting 
jealousy, ill-will, and a disposition to retaliate in the parties 
from whom equal privileges are withheld; and it gives to am- 
bitious, corrupted, or deluded citizens (who devote themselves 
to the favorite nation) facility to betray or sacrifice' the interest 
of their own country without odium; sometimes even with pop- 
ularity; gilding with the appearance of a virtuous sense of obliga- 
tion, a commendable deference for public opinion, or a laudable 
zeal for public good, the base or foolish compliances of ambition, 
corruption, or infatuation. 

As avenues to foreign influence in innumerable ways, such 
attachments are particularly alarming to the truly enlightened 
and independent patriot. How many opportunities do they af- 
ford to tamper with domestic factions, to practice the art of 
reduction, to mislead public opinion, to influence or awe the 
public councils! Such an attachmentfof a small or weak tow- 
ards a great and powerful nation dooms the former to be the 
satellite of the latter. 

Against the insidious wiles of foreign influence (I conjure 
you to believe me, fellow-citizens), the jealousy of a free people 
ought to be constantly awake ; since history and experience prove 
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that jforeign influence is one of the most baneful foes of repub- 
lican government. But that jealousy, to be useful, must be 
impartial; else it becomes the instrument of the very influence 
to be avoided, instead of a defense against it. Excessive par- 
tiality for one foreign nation and excessive dislike for another 
cause those whom they actuate to see danger only on one side, 
and serve to veil, and even second, the arts of influence on the 
other. Real patriots who may resist the intrigues of the favorite 
are liable to become suspected and odious, while its tools and 
dupes usurp the applause and confidence of the people to sur- 
render their interests. 

The great rule of conduct for us in regard to foreign nations 
is, in extending our commercial relations, to have with them as 
little political connection as possible. So far as we have already 
formed engagements, let them be fulfilled with perfect good faith. 
Here let us stop. 

Europe has a set of primary interests which to us have none 
or a very remote relation. Hence she must be engaged in fre- 
quent controversies, the causes of which are essentially foreign 
to our concerns ; hence, therefore, it must be unwise in us to im- 
plicate ourselves by artificial ties in the ordinary vicissitudes of 
her politics or the ordinary combinations and collisions of her 
friendships or enmities. 

Our detached and distant situation invites and enables us 
to pursue a different course. If we remain one people, under an 
efficient government, the period is not far off when we may defy 
material injury from external annoyance; when we may take 
such an attitude as will cause the neutrality we may at any 
time resolve upon to be scrupulously respected; when bel- 
ligerent nations, under the impossibility of making acquisitions 
upon us, will not lightly hazard the giving us provocation ; when 
we may choose peace or war, as our interest, guided by justice, 
shall coimsel. 

Why forego the advantages of so peculiar a situation? Why 
quit our own to stand upon foreign ground? Why, by inter- 
weaving our destiny with that of any part of Europe, entangle 
our peace and prosperity in the toils of European ambition, 
rivalship, interest, humor, or caprice? 

It is our true policy to steer clear of permanent alliances 
with any portion of the foreign world — so far, I mean, as we are at 

—18— ' ' i 
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liberty to do it; for let me be not misunderstood as capable 
of patronizing infidelity to existing engagements. I hold the 
maxim no less applicable to public than to private affairs, that 
honesty is always the best policy. I repeat it, therefore, let 
those engagements be observed in their genuine sense; but, in 
my opinion, it is unnecessary and would be unwise to extend 
them. 

Taking care always to keep ourselves, by suitable establish- 
ments, on a respectable defensive posture, we may safely trust to 
temporary alliances for extraordinary emergencies. 

Harmony and a liberal intercourse with all nations are rec- 
ommended by policy, humanity, and interest. But even our 
commercial policy should hold an equal and impartial hand; 
neither seeking nor granting exclusive favors or preferences ; con- 
sulting the natural course of things; diffusing and diversifying 
by gentle means the streams of commerce, but forcing nothing; 
establishing with powers so disposed, in order to give trade a 
stable course, to define the rights of our merchants, and to enable 
the Government to support them, conventional rules of inter- 
course, the best that present circumstances and mutual opinions 
will permit, but temporary and liable to be from time to time 
abandoned or varied, as experience and circumstances shall dic- 
tate; constantly keeping in view that it is folly in one nation to 
look for disinterested favors from another; that it must pay, with 
a portion of its independence, for whatever it may accept under 
that character ; that by such acceptance it may place itself in the 
condition of having given equivalents for nominal favors, and yet 
of being reproached with ingratitude for not giving more. There 
can be no greater error than to expect or calculate upon real 
favors from nation to nation; it is an illusion which experience 
must cure, which a just pride ought to discard. 

In offering to you, my countrymen, these counsels of an old 
and affectionate friend, I dare not hope they will make the strong 
and lasting impression I could wish; that they will control the 
usual current of the passions, or prevent our nation from running 
the course which has hitherto marked the destiny of nations; 
but if I may even flatter myself that they may be productive of 
some partial benefit, some occasional good; that they may now 
and then recur to moderate the fury of party spirit, to warn 
against the mischief of foreign intrigues, to guard against the im- 
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postures of pretended patriotism, this iiope will be a full recom- 
pense for the solicitude for your welfare by which they have 
been dictated. 

How far, in the discharge of my official duties, I have been 
guided by the principles which have been delineated, the public 
records and other evidences of my conduct must witness to you 
and the world. To myseK the assurance of mj^ own conscience 
is, that I have at least believed myself to be guided by them. 

In relation to the still subsisting war in Europe, my procla- 
mation of the 22d of AprU, 1793, is the index to my plan. Sanc- 
tioned by your approving voice and by that of your represent- 
atives in both Houses of Congress, the spirit of that measvire 
has continually governed me, uninfluenced by any attempts to 
deter or divert me from it. 

After deUberate examination, with the aid of the best lights 
I could obtain, I was well satisfied that our country, imder all the 
circumstances of the case, had a right to take, and was bound in 
duty and interest to take, a neutral position. Having taken it, I 
determined, as far as should depend upon me, to maintain it with 
moderation, perseverance, and firmness. 

The considerations which respect the right to hold this con- 
duct it is not necessary on this occasion to detail. I wiU only 
observe that, according to my understanding of the matter, that 
right, so far from being denied by any of the belligerent powers, 
has been virtually admitted by all. 

The duty of holding a neutral conduct may be inferred, 
without anything more, from the obligation which justice and 
humanity impose on every nation, in cases in which it is free to 
act, to maintain inviolate the relations of peace and amity 
towards other nations. 

The inducements of interest for observing that conduct will 
best be referred to your own reflections and experience. With 
me a predominant motive has been to endeavor to gain time to 
our country to settle and mature its yet recent instittitions, and 
to progress without interruption to that degree of strength which 
is necessary to give it, humanly speaking, the command of its 
own fortimes. 

Though, in reviewing the incidents of my administration, I 
am vmconscious of intentional error, I am nevertheless too sen- 
sible of my defects not to think it probable that I may have com- 
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mitted many errors. Whatever they may be, I fervently be- 
seech the Almighty to avert or mitigate the evils to which they 
may tend. I shall also carry with me the hope that my country 
will never cease to view them with indulgence; and that, after 
forty-five years of my life dedicated to its services with an up- 
right zeal, the faults of incompetent abilities will be consigned to 
oblivion, as myself must soon be to the mansions of rest. 

Relying on its kindness in this, as in other things, and 
actuated by that fervent love towards it which is so natural to a 
man who views in it the native soil of himself and his progenitors 
for several generations, I anticipate, with pleasing expectation, 
that retreat in which I promise myself to realize without aUoy 
the sweet enjoyment of partaking, in the midst of my fellow- 
citizens, the benign influence of good laws imder a free Govern- 
ment — the ever favorite object of my heart — and the happy 
reward, as I trust, of our mutual cares, labors, and dangers. 
«( , George Washington. 

United States, 17th September, 1796. 
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